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STATEMENT OF QUESTIONS 
PRESENTED ON APPEAL 


The question is whether the trial court erred as a matter of law 
in denying Appellants' (Plaintiff-Below) Motions To Strike Appellee's 
(Defendant-Below) Motions To Dismiss on grounds of Res Judicata, 
Laches, and Misjoinder of Parties, where the said Motions To Dismiss 
fail to state sufficient facts and evidence to be sufficient in law; and 
further whether without any additional facts and evidence being intro- 
duced at the hearing of said Motions the trial court erred as a matter 


of law in granting said Motions To Dismiss and in dismissing the 
complaint and action with prejudice. 











JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


RULES INVOLVED on fe 


STATEMENT CF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


Nowhere In The Complaint Or In The Motion To Dismiss, 
Does It Conclusively Appear Or Made It To Appear, That 
The Action Can Be Barred By Res Judicata Or Laches; Since 
Said Motion To Dismiss Fails To Aver, Show, Or Made It 

To Show, Facts, Or Sufficient Facts And Competent Evidence, 
To Raise Such Defenses By Means Of Said Motion To Dismiss; 
Further, Said Defenses Of Res Judicata And Laches Raised In 
Said Motion To Dismiss Are Conclusions Of The Association, 
Redundant, And Wholly Insufficient In Law; And As A Matter 
Of Law The Trial Court Erred In Denying Gullo’s Motion To 
Strike Said Motion; And Said Court Further Erred As A Matter 
Of Law In Granting Said Motion To Dismiss . . . . 


The Trial Court Erred As A Matter Of Law In Dismissing The 
Complaint And The Action With Prejudice Upon The Ground 
Of Res Judicata For The Reasons That Nowhere In The Motion 
To Dismiss, Or In The Complaint, Does It Conclusively Ap- 
pear, Or Made It To Appear, That There Are Sufficient 

Competent Facts And Evidence To Support, Or Warrant, The 
Granting Of Such An Order ke TE oe ee 


The Trial Court Erred As A Matter Of Law In Dismissing The 
Complaint And The Action With Prejudice Upon The Ground 
Of Laches For The Reasons That Nowhere In The Motion To 

Dismiss, Or In The Complaint, Does It Conclusively Appear, 
Or Made It To Appear, That There Are Sufficient Competent 
Facts And Evidence To Support, Or Warrant, The Granting 

Of Such Order Si ie Jo hein “ey wee ere cee lhee yeh se 


The Association’s Motion To Dismiss On Grounds Of Improper 
Joinder Of Parties Is Not A Proper Ground For Dismissal Of An 
Action Under The Federal Rules Of Civil Procedure y wk 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14,925 


JOSEPH S. GULLO, 
and 
VIVIAN B. GULLO, 


Appellants, 
| 


Vv. 


VETERANS COOPERATIVE HOUSING ASSOCIATION, ET AL., 
Appellees. 


i 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by the appellants from an order entered on the 
second day of December, 1958, by the United States District Court for 
the District of Columbia, granting appellees’, Veterans Cooperative 
Housing Association, Motions To Dismiss and dismissing the complaint 
and action with prejudice. i 


This Court has jurisdiction of this appeal under Title 28, U.S.C.A.,, 
Section 1291. | 





2 
STATEMENT OF THE CASE 


Appellants, Joseph S. Gullo and wife, Vivian B. Gullo, hereinafter 
referred to as "Gullo", members of Appellee, Veterans Cooperative 
Housing Association, hereinafter referred to as the "Association", filed 
their complaint (J.A. 2), to this cause on the theory of unjust enrichment 
in part claiming: that the Association, as agents of Gullo, and other mem- 
bers similarly situated, knowingly and wrongfully mingled money of 
Gullo, and other said members; that Gullo demand _ that they be en- 
titled to share in the property acquired with such money in such pro- 
portion as Guilo's money bear to the whole amount of such money, that 
is, in accordance with their membership interest in the whole; and for 
such other and further relief as to equity may appear meet. 


Paragraphs 4, 5, and 6, of said complaint in the pending action in 
substance alleges that each member agreed with each other member and 
with the Association itself to cause the Association to be organized for 
the purpose of having the Association act as agent and trustee in and 
about the acquisition of the Housing Project known as Naylor Gardens 
from the Federal Government and for management thereof; exclusively 
for the mutual ownership and benefit of its members and that the Asso- 
ciation faithfully hold and manage said Naylor Gardens in such a man- 
ner as to effectuate and accomplish the express purposes agreed upon as 
set forth in its Charter, the Mutual Ownership Contracts of its Members, 
the Deed of Trust to said Naylor Gardens, and other related instruments 
thereto. 


Further, paragraphs 7 and 8 of said complaint in substance allege 
that the Association, knowingly and wrongfully, collected money from, 
and in behalf of, Gullo, and other said members, and the Association, 
knowingly and wrongfully mingled such money of Gullo and said members, 
and with such money acquired property, 352 apartment units, constituting 
47% of Naylor Gardens, claiming said property exclusively belonging to 
itself, legally and/or equitably, to own, use, manage, and engage in the 
business of operating rental properties for profit, and that upon demand 
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made by Gullo, the Association did refuse and did deny such demand, to 
recognize and/or entitle Gullo to their pro-rata share, legal and/ or equit- 
able, in the said acquired property and in the profits therefrom. 

Further, paragraphs 10 and 11, of said complaint in substance allege 
that the Board of Directors of said Association, unlawfully and without 
authority, forfeited and divested Gullo of their share in the said property 
acquired with such mingled money. ! 

On November 3, 1958, the Association filed two bees a Moticn 
To Dismiss upon the grounds of Res Judicata and Laches (J oA; 14); and 
a Motion To Strike the said Association's Motion To Dismiss on Improper 
Joinder of Parties (J.A. 15). : 

On November 10, 1958, Gullo filed two motions: a Motion To Strike 
the said Association's Motion To Dismiss on Res Judicata and Laches; 
(J.A. 15); and a Motion To Strike the said Association's Motion To 
Dismiss on Improper Joinder of Parties (J.A. 16). | 

On November 20, 1958, the aforesaid Motions filed in the pending 
action were heard by the trial court. 


An examination of the Motion To Dismiss on grounds of ie Judicata 
(J.A. 14) shows that it states the bare conclusion of the Association but it 
fails to show facts; there is no averment in said Motion that the former 


Judgment was on the merits; nor does it aver, show, or made it to show, 
that the question at issue in the case at bar was determined in the former 
action; nor does it aver, show, or made it to show, that the identity of the 
issue, or issues; the remedy; the cause of action, or causes of actions; 
the claim, or claims; the relief; the demand, or demands; and the parties; 
adjudication of which is relied upon to bar recovery in the case at bar; 

are the same as asserted in the pending action; nor does it show the 
alleged former judgment; nor was a copy of said former judgment made 

a part of said Motion. No record, or portion of any record, of the for- 
mer action was filed as part of said Motion; nor were there any exhibits, 
or affidavits, filed as part of said Motion; further no exhibits, affidavits, 
or affidavits, filed as part of said Motion; further no exhibits, affidavits, 
copy of the former judgment, record, or portion of any record, were 
produced or introduced into evidence at the hearing of the said Motion. 
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It is apparent from the face of said Motion that it fails to state 
facts, or set forth portion of any record, so that issue could be properly 
joined thereon. It can be gleaned from said Motion, that it places Gullo 
in a position to guess, or probe the mind of the Association to ascertain 
the facts, or the portion of any record relied on by the Association to 
enable Gullo to properly join issue, or issues, with any facts or records 
relied on. The rules of pleading do not allow such speculation or 
guessing and accordingly provides a rule to object to such pleadings by 
the Motion To Strike; as done by Gullo. 


An examination of the Motion To Dismiss on the ground of Laches 
(J.A. 14), shows that it statesthe bare conclusion of the Association but 
it fails to show facts constituting such Laches. No affidavits, exhibits, 
or any kind of evidence, were filed in support of such Motion; nor were 
exhibits, affidavits, or any kind of evidence, produced or introduced 
into evidence at the hearing in support of such motion on grounds of 
Laches. Furthermore, the trial court at the hearing of said motion 
refused to sustain such motion on the grounds of Laches. Accordingly, 
Gullo calls upon the Association to admit or deny in its answer to this 
brief as to whether the trial court did refuse to sustain such motion on 
the grounds of Laches. 


On December 2, 1958, the trial court entered its Order (J.A. 17) 
granting the Association its Motions and further dismissing both the 
complaint and the action with prejudice. 


On December 8, 1958, Gullo filed their Motion To Vacate said 
Order (J.A. 17), with affidavit thereto. 


On December 17, 1958, the trial court denied the aforesaid 
Motion To Vacate Order, (J.A. 19). No hearing was had on said Motion 
To Vacate. 


On December 19, 1958, Gullo filed their Notice of Appeal (J.A. 19). 
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On February 16, 1959, a Motion was filed with this Court to refer 
this Court to the printed record of the prior litigation. In the opening 
sentence of said motion, there is stated that the Association attached as 
exhibits to its Memorandum of Points and Authorities copies of the 
joint appendix, briefs, of the parties, opinion of this Court to the prior 
litigation. Page two of said Memorandum shows that said records of 
the prior litigation were not attached thereto as exhibits to any Motion 
but only for the purpose therein stated: 

"The records of this Court, of which judicial notice 

(underline supplied) may be taken ona motion for 

are 
attached to the original of this memorandum for 
the convenience of the Court." 
Accordingly, such records referred to therein were attached to 
| 

the original of said Memorandum to serve as judicial notice for the con- 
venience of the court. | 
| 

None of the aforesaid records were certified, or duly authenticated, 
or produced at the hearing of said Motions, or introduced into evidence, 


or specifically referred to them, or to any portion thereof. At no time 


| 
were such records, or any portion thereof, made part of the motion or 


motions. 
° | 


Nor has there been introduced into the case at any time an 
authenticated copy of the entire record, or any portion thereof ; or an 


authenticated copy of the judgment of the former action. 


RULES INVOLVED 


Federal Rules of Civil Procedures: | 
Rule 7, Pleadings Allowed; Form of Motions: | 
7(b) " ri "= Motions and Other Papers 
8, General Rules of Pleading: | 
8(c) " i " Affirmative Defenses 
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12 Defenses And Objections: 

$20} ¥ How Presented 
12(f) " " Lg Motion To Strike 
21 Misjoinder and Non-Joinder of Parties 


STATEMENT OF POINTS 
I 


The Association's Motion To Dismiss on grounds of Res judicata 
and Laches fails to state sufficient facts and evidence to be sufficient in 
law, which the trial court should have dismissed and erred as a matter 
of law in denying Gullo's Motion To Strike. 


U 


The Association at the hearing of said Motion To Dismiss on 
grounds of Res Judicata failed to introduce any additional facts and evi- 
dence to make such defense of Res Judicata complete and the trial court 
erred as a matter of law in sustaining said Motion To Dismiss and in 
dismissing the complaint and action with prejudice. 


iil 


The Association at the hearing of said Motion To Dismiss on the 
ground of Laches failed to introduce any additional facts and evidence to 
be sufficient in law to make such defense of Laches complete and the 
trial court erred as a matter of law in sustaining such Motion to Dis- 
miss and in dismissing the complaint and action with prejudice. 


IV 


The Motion To Dismiss on grounds of Misjoinder of Parties is 
not a proper ground for dismissal of an action under the Federal Rules 
of Civil Procedure and the trial court erred as a matter of law in sus- 
taining such Motion to Dismiss and dismissing the complaint and action 
with prejudice. 
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SUMMARY OF ARGUMENT 


The Association's Motion To Dismiss on grounds of Res Judicata, 
and Laches fails to state sufficient facts and evidence to be sufficient 
in law to raise such defenses by a Motion To Dismiss, which the trial 
court should have dismissed, and erred as a matter of law in denying 
Gullo's Motion To Strike; further the Association at the hearing of 
said Motion To Dismiss failed to introduce into evidence sufficient 
facts and evidence to make the defenses of Res Judicata and Laches 
complete and the trial court erred as a matter of law in granting said 


Motions To Dismiss and in dismissing the complaint and action with 


prejudice. 


Also, the Association's Motion To Dismiss on grounds of Mis- 
joinder of Parties is not a proper ground for dismissal of an action 
under the Federal Rules of Civil Procedures and the trial court erred 
as a matter of law in denying Gullo's Motion To Strike; further the trial 
court erred as a matter of law in sustaining the said Motions To Dis- 
miss and in dismissing the complaint and action with prejudice. 


ARGUMENT 
I 


NOWHERE IN THE COMPLAINT OR IN THE MOTION TO DISMISS, 
DOES IT CONCLUSIVELY APPEAR OR MADE IT TO APPEAR, 
THAT THE ACTION CAN BE BARRED BY RES JUDICATA OR 
LACHES; SINCE SAID MOTION TO DISMISS FAILS TO AVER, 
SHOW, OR MADE IT TO SHOW, FACTS, OR SUFFICIENT FACTS 
AND COMPETENT EVIDENCE, TO RAISE SUCH DEFENSES BY 
MEANS OF SAID MOTION TO DISMISS; FURTHER, SAID DEFENSES 
OF RES JUDICATA AND LACHES RAISED IN SAID MOTION TO DIS- 
MISS ARE CONCLUSIONS OF THE ASSOCIATION, REDUNDANT, 
AND WHOLLY INSUFFICIENT IN LAW; AND AS A MATTER OF LAW 
THE TRIAL COURT ERRED IN DENYING GULLO'S MOTION TO 
STRIKE SAID MOTION; AND SAID COURT FURTHER ERRED AS A 
MATTER OF LAW IN GRANTING SAID MOTION TO DISMISS. 


The form of motion is prescribed in F.R.C.P. No. 7(b). Rule 7(b) 
provides that the motion shall state with particularity the grounds 


| 





8 


therefor and the courts have held that Rule 7(b) requiring motions to 
state with particularity the grounds therefor is not intended to be a 
matter of form but is real and substantial, Fed. Prac. & Proc., Barron 
& Holtzoff, Vol. 1, Section 244. The motion must show facts and not 
conclusions of the pleader. 


It has been shown, supra, under the Caption of "Statement of the 
Case", and further by an examination of the Motion To Dismiss on Res 
Judicata and Laches (J.A. 14) that the said Motion states bare conclu- 
sions of the Association and not facts to bar recovery on the grounds of 
Res Judicata and Laches. The said Motion fails to state and show all 
the facts necessary to make complete the defenses of Res Judicata and 
Laches. No copy of the former judgment; nor affidavits, exhibits, or 
records, were attached to and made part of said Motion. Further, the 
Association at no time introduced into evidence any such records. Nor 
were authenticated copies of any record and judgment of any prior 
action introduced into the case at any time. 


The said Motion, by means of which the defense of Res Judicata 
has been made, fails to allege and make part thereof, all the facts 


necessary to make such defense complete. The Association, asserting 
such defense has the burden of pleading and proving that the very point, 
claim, remedy, and cause of action in the case at bar, adjudication of 
which is relied upon to bar recovery, was in issue and determined in 
the former action. Proof of identity of issue must be established by 
preponderance of the evidence. 


The said Motion To Dismiss on Res Judicata fails to aver, show, 
or make it to show, the nature of the former judgment; nor does it aver, 
show, or make it to show as to whether the former judgment was on the 
merits; nor does it aver, show, or make it show, that identities: of sub- 
ject matter relevant to the issue; the issue or issues; the remedy; the 
cause of action, the claim for relief; and the parties; in the case at bar; 
all essential elements necessary to make the defense of Res Judicata 
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complete; were the same and determined in the former action; and as a 


matter of law the Court erred in denying Gullo's Motion To Strike 
(J.A. 16) said Motion To Dismiss, F.R.C.P. No. 12(f); Barron .& Holtzoff, 
Vol. 1, Section 368. 

The Association is called upon in its answer to this ae if it can 
and which it cannot, to state wherein in its Motion To Dismiss it states 
and show with certainty, all the aforesaid essential elements to make its 


defense of Res Judicata complete. | 
| 


D. C. Prac., Flaherty, Vol. 3, Section 2682, citing cases, in sub- 
stance shows that a party relying on the defense of Res Judicata should 
introduce into the case, in which the plea is made of, an authenticated 
copy of the entire record, or at least so much of the record as is re- 
quired to affirmatively establish such defense, together with an authen- 
ticated copy of the judgment: Shoe Machinery Corp. v. United States, 

42 S. Ct. 363; 258 U. S. 451, rehearing denied, 42 S. Ct. 585, 259 U. S. 
575; Atlantic Greyhound Lines v. Keesee, 72 App. D.C. 45, 111 F. 2d 
657. The duty rests with the party, here the Association, asserting such 
defense of Res Judicata to submit a sufficient record for adequate con- 
sideration of the question as a whole. The Association, as it has been 
shown, never has introduced into the case such an authenticated copy of 
the entire record, or any portion thereof, including the former judgment, 
which is required to make a proper determination of the plea: of Res 
Judicata. | 


It is plain from what has been stated above that the said Motion 
To Dismiss on Res Judicata fails to comply with Rule 7(b) and is bai on 
demurrer which is the same as the Motion To Strike, Rule 12(f). 


Motions addressed to the pleadings are governed by F.R.C.P. 
No. 12. Under Rule 12(b), seven categories of defenses may be made 
either by motion or responsive pleadings. Res Judicata, Laches, and 
Misjoinder of Parties, as pleaded by the Association by Motion to Dis- 
miss are not within such seven categories. 
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F.R.C.P. No. 8 states the general rules of pleading. And Rule 
8(c) provides the Rule of pleading Affirmative Defenses and states that 
in pleading to a preceding pleading a party shall set forth affirmatively 
Res Judicata and Laches. Barron & Holtzoff, Vol. 1, Section 279, 
states the general rule as follows: 


' .., the affirmative defenses listed in Rule 8(c) 
. . must be asserted by answer and cannot be 

the basis for a motion to dismiss the complaint, 

. . .-The reason is plain. Usually the facts neces- 

sary to establish the affirmative defense must be 

established by evidence and this issue must be 

developed upon trial .. ." 


And it continues with the exception to such general rule as follows: 


"Hf, however, the facts are admitted, or are not 

controverted, or are completely disclosed on the 

face of the pleadings and nothing further can be 

developed by a trial of the issue, the matter may 

be disposed of upon a motion to dismiss. . .” 
It is apparent from the complaint and said Motion To Dismiss, as 
~ it has been shown above with reference thereto, that the exception to 
the rule does not apply. No facts have been admitted, or completely 
disclosed on the face of said complaint, or said Motion To Dismiss, to 
make a complete defense, or any defense, of Res Judicata. Further, 
such defense of Res Judicata has been very much in controversy as is 
evidenced by Gullo's Motion To Strike (J.A. 16). The said Motion To 
Dismiss must state facts to controvert facts. Since no facts are stated, 
none can be controverted. 


The Association in its Memorandum cites several cases in sup- 
port of making its defense of Res Judicata by means of Motion To Dis- 
miss: Hedger Transportation Co. v. Bushey & Sons, 186 F. 2d 237 
(2d Cir. 1951); Kithcart v. Metropolitan Insurance Co., 62 F. Supp. 93 
(W.D. Mo. 1944); and Odoms v. Langston, 75 F. Supp. 651 (W.D. Mo. 
1948). A reading of such cases will disclose that none of them are in 
point and fall within the exception of Rule 8(c), Holtzoff, supra. Further, 
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a reading of said cases will disclose that in each case there had been 
repeated suits on the merits, that the relevant facts had been set forth 
in great detail, that the identity of the subject matter relevant to the 
issues, causes of action, claim, remedy, relief sought, and the parties, 
were established and recognized. In each of said cases, the Court found 
all the essential elements to make the defense of Res Judicata complete 
and sustained a Motion for Dismissal only after finding that nothing 
further could be developed. And in Hedger Transportation Co. v. Bushey 
& Sons, supra, the irregularity of pleading Res Judicata not in accord- 
ance with Rule 8(c) was expressly waived by appellant. In the case at 
bar, the Association gives no reasons, or valid reasons, to justify it to 
make such defenses of Res Judicata by a Motion To Dismiss. 


Accordingly, for the foregoing reasons, the trial court asa 
matter of law erred in Denying Gullo's Motion To Strike (J A. 16), the 
Association's Motion To Dismiss on Res Judicata; it further erred as 


a matter of law in granting the Association its said Motion to Dismiss 
(J.A. 17). ! 


The said Motion To Dismiss (J.A. 14) states conclusion and not 
facts to bar recovery in the case at bar on the grounds of Laches. 
Rules 7(b), 12(b), 12(f), and 8(c), referred to supra with reference to 
Res Judicata, also apply to Laches. The Motion to Dismiss on Laches 
fails to aver, show, or make it to show, all the facts necessary to make 
complete the defense of Laches; further, none of the essential elements 
necessary to make the defense of Laches have been stated, shown, or 
made it to be shown in said Motion To Dismiss. No facts constituting 
Laches have been shown; nor has it been shown in any way that there 
was any delay, or inexcusable delay, in instituting suit and that pre- 
judice resulted therefrom; or that Gullo had delayed in any manner to 
give them some advantages, or subjected the Association to some pre- 
judice. Moreover, the said Motion To Dismiss fails to show facts that 
the action can be barred by any statute of limitations. | 
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In the case at bar, the Association gives no reasons, or valid 
reason, to justify it to make such defense of Laches by a Motion To 
Dismiss. Accordingly, for the foregoing reasons, the trial court as a 
matter of law erred in denying Gullo's Motion To Strike (J.A. 16) the 
Association's Motion To Dismiss on Laches; it further erred as a 
matter of law in granting the Association its said Motion To Dismiss 
(J.A. 17). 


ba 


THE TRIAL COURT ERRED AS A MATTER OF LAW IN DISMISSING 
THE COMPLAINT AND THE ACTION WITH PREJUDICE UPON THE 
GROUND OF RES JUDICATA FOR THE REASONS THAT NOWHERE 
IN THE MOTION TO DISMISS, OR IN THE COMPLAINT, DOES IT 
CONCLUSIVELY APPEAR, OR MADE IT TO APPEAR, THAT THERE 
ARE SUFFICIENT COMPETENT FACTS AND EVIDENCE TO SUP- 
PORT, OR WARRANT, THE GRANTING OF SUCH AN ORDER. 


On November 27, 1958, on motion made by the Association, this 
Court ordered that the parties to this case are allowed to refer to any 


documents printed and filed in Case No. 13,516, Gullo v. Veterans Co- 
operative Housing Association, 101 App. D.C. 167, 247 F. 2d 573, in 
lieu of reprinting them in the joint appendix in this case. Any such 
documents must be viewed in its entirety for the purpose they were 
filed in the case. For example, a document shown therein as Stipulation 
of Facts will show that such document was filed for Pre-Trial Proceed- 
ings; and it states therein, that said Stipulation of Facts shall be without 
prejudice to the right of either party to object to the introduction in evi- 
dence of said documents. Such documents have no value, since Gullo has 
never had a trial on the merits to be given an opportunity, and the right 
as a matter of law, to cross-examine and to object to said documents. 


It has been shown, supra, under the caption of Statement of The 
Case, that such records were attached to the original of the Associa- 
tion's Memorandum of Points and Authorities to serve as judicial notice 
for the convenience of the trial court. None of said records have been 
made part of the record in the case at bar; nor were said records 
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13 
vouched, certified, or authenticated. The Association for the; first time 
should not be allowed to make its case on appeal by the use of said 
records, which it should have done in the first place in the trial court. 
Proof of identity of issue, or issues, and the other elements necessary 
to make the defense of Res Judicata complete must have been estab- 
lished by the preponderance of evidence in the trial court by the Ass0- 
ciation. 


Reference to the Brief for Appellee, Association, No. 13,516, 
will show that the Association argued: (1) that the pleadings, etc., show 
that there is no Genuine Issue As To Any Material Fact; (2) that Appel- 
lee, Association, did not commit a Breach Of Its Contract with the 
Appellants, Gullo; (3) that Appellee, Association, is not liable to Appel- 
lants, Gullo, under any Theory other than the Breach of Contract. 


A reading of the complaint, and amendments thereto, of the prior 
litigation, Joint Appendix, Appeal No. 13,516, pages 1-9, of which the 
Association argued, supra, that the Association could not be liable to 
Gullo under any theory other than Breach of Contract, will show that 
Gullo claimed damages for the loss of their Perpetual Use, Punitive 
Damages, Damages for Physical Discomfort and Mental Anguish. 
Further, the facts therein are different from the relevant facts stated 


in the complaint in the pending suit. 


Moreover, even had the trial court rendered a judgment against 
Gullo for the Breach of Contract, the doctrine of Res Judicata could not 
be available as a bar to the pending action which is on the theory of 
Unjust Enrichment; Gullo v. Veterans Cooperative Housing Association, 
supra, since the remedy, cause of action, claim for relief, facts rele- 
vant tu the issue, or issues, and the issue, or issues, and the parties 
are different, Am. Jur. Vol. 30A, Sections 349, 363, and 462. Further, 
the prior action involved several issues but the summary judgment 
recites a finding only of one issue and is silent as to the rest, and 


therefore no presumption can be made that they have been passed on. 
Am. Jur. Vol. 30A, Section 465. | 


i 
| 


| 
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A reading of the Association's Motion for Summary Judgment, 
{Joint Appendix, Appeal No. 13,516, p. 48), the order for the entry of 
such Summary Judgment by the trial court (Joint Appendix, Appeal 
No. 13,516, p. 90), and the Notice of Appeal by Gullo from such Order 
(Joint Appendix, Appeal No. 13,516, p. 90) will show that the issue, and 
only issue, considered and determined by the Court was whether: 


“there was a genuine issue as to any material fact" 


And on appeal from such summary judgment, the only question 
was whether the allegations of Gullo, against whom it was rendered, 
were sufficient to raise a material, or genuine, issue of fact. Since no de- 


fenses were passed upon by the district court, none could be considered 
by the Court of Appeals. And the Court of Appeals cannot itself conduct 
a trial in an attempt to apply the summary judgment practice to eliminate 
neediess trials in the district court. In granting a motion for summary 
judgment, the court merely rules, or should rule, that there are no 
material issues of fact, Barron & Holtzoff, Vol. 3, Section 1242. 


in Pippin v. U. S., 74 App. D.C. 131, 121 F. 2d 98, the court found 

a defect of facts pleaded in a former action had been remedied in the 
second pleading and stated that the established rule in this Court is that 
if in a second action between the same parties, a claim or demand 
different from the one used upon in the prior action is presented, then 
the judgment in the former cause is an estoppel only as to those matters 
in issue, or points controverted, upon the determination of which the 
finding or verdict was rendered, citing cases: Vincent v. United States, 
64 App. D.C. 178, 76 F. 2d 428; Larsen v. Northland Transportation Co., 
292 U. S. 20, 25; 54 S. Ct. 584; and further stated: 

"On principle a point not in litigation in one action 

cannot be received as conclusively settled in any 


subsequent action upon a different cause, because 
it might have been determined in the first action." 
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ual 


THE TRIAL COURT ERRED AS A MATTER OF LAW IN DISMISSING 

THE COMPLAINT AND THE ACTION WITH PREJUDICE UPON THE 

GROUND OF LACHES FOR THE REASONS THAT NOWHERE IN THE 

MOTION TO DISMISS, OR IN THE COMPLAINT, DOES IT CONCLU- 

SIVELY APPEAR, OR MADE IT TO APPEAR, THAT THERE ARE 

SUFFICIENT COMPETENT FACTS AND EVIDENCE TO SUPPORT, 

OR WARRANT, THE GRANTING OF SUCH ORDER. 

Not only does the said Motion To Dismiss fail to ad facts that 
the action can be barred by any statute of limitation but it further fails 
to show facts constituting the defense of Laches. The bar of Laches, 
unlike the bar of the statute of limitations, is determined not merely by 
lapse of time, but by facts indicating circumstances prejudicial to the 
defendant, which have arisen by reason of plaintiff's delay in asserting 
his demand, Naselli v. Millholland, 88 App. D.C. 237, 188 F, 2d 1005. 
Since no such facts have been pleaded by the Association, there are 
none to controvert by Gullo. 

Iv : 


THE ASSOCIATION'S MOTION TO DISMISS ON GROUNDS OF 
IMPROPER JOINDER OF PARTIES IS NOT A PROPER | 
GROUND FOR DISMISSAL OF AN ACTION UNDER THE 
FEDERAL RULES OF CIVIL PROCEDURE. 


Such grounds for dismissal by means of such Motion i Dismiss 
(J.A. 16) are redundant, immaterial, wholly insufficient in law, and the 
trial court erred as a matter of law in denying Gullo's Motion To Strike 
pursuant to Rule 12(f), F.R.C.P. | 


Misjoinder of parties defendants is not a ground for dismiss of 
the action if the misjoined defendants are not indispensable and may be 
dropped at any stage of the action, Rule 21, F.R.C.P.; Barron & 
Holtzoff, Vol. 1, Section 357. Accordingly, the trial court erred asa 
matter of law in granting the Association its Motion To Dismiss and in 


dismissing the action and the complaint with prejudice (J.A. 17). 
| 
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CONCLUSION 


For the foregoing reasons it is respectfully submitted that the 
judgment of the court below should be reversed and the case remanded 
to the trial court to find for Gullo. 


Respectfully submitted, 


JOSEPH S. GULLO 


404 Arlington Trust Bldg., 
Arlington, Virginia 


Attorney, pro se. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH S. GULLO and wife, ) 
VIVIAN B. GULLO, 

1412 Stoneybrae Drive, 

Falls Church, Virginia 


Plaintiffs, 
vs. 


VETERANS COOPERATIVE HOUSING 
ASSOCIATION, A CORPORATION, 
30th Street and Naylor Road, S.E., 
Washington, D. C. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
DISTRICT OF COLUMBIA, A MUNICIPAL 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Civil No. 2570-58 


CORPORATION, 
District Building, 
14th & E Streets, N. W., 
Washington, D. C. 


FEDERAL NATIONAL MORTGAGE 
ASSOCIATION, A 

a federal government, corporation 

811 Vermont Avenue, N. W. 


cara Soe Sata Defendants. 


DOCKET ENTRIES 
1958 
October 10 Complaint 
22 Answer of defendant No. 2 
29. Answer of defendant No. 3 | 
November 3 Motion of defendant No. 1 to dismiss | 


3 Motion of defendant No. 1 to dismiss as to defendants 
Nos. 2 and 3 i 


10 Motion of plaintiffs to strike motion of defendant No. 1 
to dismiss 


Motion of plaintiffs to strike motion of defendant No. 1 
to dismiss for failure to state a claim | 





1958 


December 2 Order granting motion of defendant Veterans Cooperative 
Housing Association to dismiss; dismissing complaint 
without leave to amend, Tamm, J. 


Motion of plaintiff to vacate order of December 2 


Points and authorities of defendant in opposition to 
plaintiff's motion of December 8 


Notice of Appeal. 
Order denying motion to vacate, Tamm, J. 


a eee 


[Filed October 13, 1958] 


COMPLAINT 
RESTITUTION, UNJUST ENRICHMENT 

The Court has jurisdiction of this action, which is a suit of an 
equitable nature, in which the amount in controversy, exclusive of in- 
terest and court costs, exceeds the sum of $3, 000. 00. 

Plaintiffs, Joseph S. Gullo and wife, Vivian B. Gullo, are resi- 
dents of the State of Virginia and citizens of the United States. 

Defendant, Veteran's Co-operative Housing Association, herein- 
after called the Association, was organized on or about January 3, 1946, 
pursuant to and under the District of Columbia Association Act, Title 
29 Chapter 8, of the Code of Laws of the District of Columbia. 

Defendant, District of Columbia, 2 Municipal Corporation, is 
interested in the subject matter of this complaint, as a plaintiff and not 
otherwise; that said District of Columbia has been requested by the 
plaintiffs to cooperate with the plaintiffs in this action, but has failed 
to give its consent, and therefore, is not made a plaintiff, but is 
named defendant to this action. 

Defendant, Federal National Mortgage Association, hereinafter 
called F.N.M.A., is a corporation which exists pursuant to the 
Federal National Mortgage Association Charter Act, an Act of Congress, 
and is interested in the subject matter of this complaint as a plaintiff 
and not otherwise; that said F.N. M.A. has been requested by plaintiffs 





| 
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to cooperate with the plaintiffs in this action, but has failed to give its 


consent, and therefore, is not made a plaintiff, but is named defendant’ 


to this action. ! 

1. That the Association was formed as a vehicle to be used by 
those who would live in the Project, Naylor Gardens, to be purchased 
from the Government to enable them to manage and operate without 
profit a commonly-owned residential property; that the Articles of 
Association, made a part hereof, marked Exhibit A, show; that the 
Association was incorporated as of January 3, 1946, as a mutual owner- 
ship, non-profit corporation under the District of Columbia Co-operative 
Association Act, D.C. Code, Title 29, Chapter 8; that the corporation 
was organized without share capital; that no person was to acquire an 
interest in the capital of the Association, other than a duly accepted 
member, that the maximum or percentage of capital, which may be 
owned or controlled by any member, shall be a single membership in- 
terest; that the joint ownership of a membership interest by a husband 
and wife shall be permissible; that membership shall be limited to 
persons, who occupy, or intend to occupy, living quarters in the 
Association, except that provisions may be made in the by-laws for the 
temporary holding of a membership interest by a member, his heirs, 
or assigns, without occupancy, following voluntary or involuntary ter- 
mination of occupancy of living quarters by the member who owns the 
membership interest; that the said Articles provides for amendment 
only in accordance with the provisions of the enabling Act, and no 
amendment is to be permitted, which might violate the terms, covenants, 
or conditions, of any trust created, or any agreement entered into by 
the Association; that dissolution may be voluntary, or on stated grounds 
involuntary, and that under the Articles certain interests may accrue 
to the District .of Columbia; that in various ways by the said Articles, 
the By-laws, and the Mutual Ownership Contract, each member con- 
tracted with exch other member, and with the Association itself, that 
the Association and its affairs would be conducted to achieve the cor- 
poration's stated purposes; that each member was promised that the 





& 

Association was not to engage in any activity for the purpose of obtain- 
ing profit or pecuniary gain for members, but rather, that the Asso- 
ciation’s assets were to be managed for the mutual benefit of the mem- 
bers; that to that end it was agreed that the Association was to enter 
into an appropriate agreement with the Federal Government for the 
acquisition of Naylor Gardens Housing Project located in Washington, 
D.C. | 

2. That the housing development, Naylor Gardens, had been 
constructed by Defense Homes Corporation, a Federal agency, and was 
completed in 1944 at a cost of over $6, 587, 000. 00; that the Project 
consisted of 51 brick buildings containing 748 apartment units of one, 
two, and three, bedrooms; that the Government acting by and through 
the National Housing Agency, in accordance with the provisions of the 
Surplus Property Act of 1944, as amended, and the Defense Home 
Corporation, agreed by contract dated January 15,1947, part made a 
part hereof, marked Exhibit B, to sell Naylor Gardens to the Association 
for $5, 125, 000. 00 upon a down payment of $512, 000.00, the balance of 


$4, 612, 500. 00, to be payable on terms prescribed in a deed of trust 
note and accompanying deed of trust as security; that the said sale 
contract had provided that the Association was to produce initially 
substantially three hundred (300) member occupants of the project, 
failing of which, the contract for the sale and purchase of Naylor 
Gardens was to terminate; that plaintiffs, and other members, did 
cause the Association to meet the aforesaid requirements to purchase 


Naylor Gardens; that thereupon on February 2, 1948, the Government 
did convey Naylor Gardens to the Association for the benefit of its mem- 
bers as provided in the Deed of Trust, part made a part hereof, marked 
Exhibit C; that F.N.M.A., a Federal Government corporation, now 
holds the Deed of Trust Note secured by the said Deed of Trust. 

3. That under such circumstances, plaintiffs paid $50.00 as a 
membership fee, and as a qualified veteran, Gullo, plaintiff herein, be- 
came an accepted member of the Association as of December 7, 1947, 
entitled to all rights and privileges of membership; that by virtue of 
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such membership, plaintiffs became entitled to purchase from the 
Association a right of Perpetual Use and Enjoyment as described in the 
instrument known as a Mutual Ownership Contract; that the said ori- 
ginal Mutual Ownership Contract to Apartment B-216 was superseded 
by another Mutual Ownership Contract, dated September 16, 1949, to 
apartment B-394, and to the use and enjoyment of all the community 
property and facilities as therein described; that in accordance with its 
terms plaintiffs agreed to pay to the Association as the purchase price 
for the said Perpetual Use the sum of $7, 350. 00 on terms and with in- 
terest as in the said contract provided; that plaintiffs made a down pay- 
ment of $1, 682.09 and were bound to make payment of the unpaid balance 
of the purchase price in equal monthly principal and interest payments 
of $4,175 for each $1, 000. 00 of the original assigned price of the Per- 
petual Use less the down payment, interest to be included on the unpaid 
balance at the rate of 3% per annum; that it was agreed that the original 
assigned price shall be the amount set or established by the Association 
as the value of the Perpetual Use on the date of the conveyance of the 
Project, Naylor Gardens, by the Government to the Association; that 
when the total purchase price had been paid in full, principal and in- 
terest payments were to cease and plaintiffs shall continue toenjoy all 
the rights and privileges provided under the said Mutual Ownership 
Contract, subject to the payment of operating payments as therein pro- 
vided; that qualified as a Member, plaintiffs and the Association also 
executed an escrow agreement, part made a part hereof, marked Ex- 
hibit D, as of December 7,1947, which recited that the Association, as 
a party to a contract for the purchase and sale of Naylor Gardens, re- 
quired that member plaintiffs pay to the Association for the purpose of 
and incident to the settlement of the purchase and sales contract with 
the Government, an amount which should be not less than 10% of their 
purchase price under the Mutual Ownership Contract; that thus plaintiffs’ 
payment with like payments by other members totalled $512, 500. 00 and 
made it possible for the Association to make its required 10%' down pay- 
ment on the Project, Naylor Gardens, and the purchase thereof; that the 
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escrow agreement recited such percentage shall be allocated among the 
units occupied by member occupants in relation to the purchase price 
of their respective units; that if the proposed transaction with the Govern- 
ment should fail, the Association agreed to return to plaintiffs the en- 
tire amount tendered as a down payment. 
4. That the Mutual Ownership Contract, made a part hereof, 

. marked Exhibit E, incorporated thereto by reference the Deed of Trust; 
that provisions were inserted in the said Deed of Trust for the benefit 
of the plaintiffs, and other members, in that the Association agredd to 
operate Naylor Gardens upon a2 mutual ownership basis for the benefit 
of its members pursuant to the laws of the District of Columbia; that it 
would preserve its status as a non-profit mutual housing corporation; 
that it would not amend it Articles of Association or By-laws; that it 
would not engage in the ownership, operation, or management, of any 
other project or housing enterprise; that it would not levy assessments 
upon its members; that it would not grant any leasehold estates in the 
Project, Naylor Gardens, for a term in excess of 12 months, except 


through the sale of Perpetual Use of a dwelling unit to > member; that in 
the event of any material breach or violation by the Association of any of 
the covenants and agreements to be performed pursuant to the said Deed 
of Trust, the Federal Government, by its appropriate Agency, is au- 


thorized and empowered, at its option, to take certain actions as pro- 
vided in the said Deed of Trust. 

5. That the Association and each of the original members of the 
Association, such as plaintiffs, acted as agents, co-adventureres, and 
in a fiduciary capacity, in contracting with each other member and with 
the Association itself, to have the Association enter into an appropriate 
agreement with the Government for the purchase of Naylor Gardens for 
those beneficially interested, such as the plaintiffs and other members 
of the Association; that each member further contracted with each 
other member and with the Association itself, that the Association and 
its affairs shall be conducted to achieve the Association's stated pur- 
poses; that the Association agreed with plaintiffs to hold and manage its 





7 
assets for the accomplishment of those purposes for those beneficially 
interested; that plaintiffs reposed great trust and confidence in the 
Association, and other members, that the Association would faithfully 
conduct and manage its said affairs in such a manner to effectuate and 


accomplish its purposes as aforesaid. 

6. That in pursuance of the aforesaid agreement as a oes 
by the Articles of Incorporation, the By-laws, part made part hereof, 
marked Exhibit F, Deed of Trust, and the Mutual Ownership Contract, 
legal title to Naylor Gardens was conveyed to the Association for the 
benefit of its members, such as plaintiffs, and the Association acted 
as agent, co-adventurer, and trustee, of plaintiffs in and about the 
acquisition of the same and the management thereof. 

7. That the Deed of Trust shows that the Association promised 
not to levy assessments upon its members; that the Mutual Ownership 
Contract provides for monthly payments from the plaintiffs for only; 
principal and interest of the unpaid balance of the purchase price of 
plaintiffs’ Perpetual Use and for their share of the operating expenses 
as therein provided; that the Association, by its Board of Directors, 
demanded the plaintiffs to make such monthly payments in one single 
amount as assessed by its Board of Directors; that the nature and 
character of such assessments were not described or itemized; that 
notwithstanding the Association's agreement in the Deed of Trust not to 
levy assessments upon its members, on several occasions the Board 
of Directors informed the membership that such monthly assessments 
included an additional amount for capital contribution to amortize the 
Deed of Trust Note on Naylor Gardens; that the Board of Directors in- 
formed the Membership that the said Board had the power to make such 
monthly assessments without the approval or consent of the Member- 
ship; that during the life of the organization from:January 1, 1948, to 
December 31,1951, the Association had collected wrongfully from the 
plaintiffs, and other members, excessive monies from such monthly 
assessements in an amount exceeding $160, 000. 00; that the Asso- 
ciation with such knowledge continued to collect wrongfully such exces- 
sive monies from the plaintiffs to April, 1954, the amount, of which, is 
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not known to plaintiffs; that the Association, knowingly and wrongfully, 
co-mingled monies of plaintiffs, and other members; that with such co- 
mingled monies the Association engaged in the ownership, operation, 
and management of rental housing enterprise for profit; that with said 
co-mingled monies it retained 352 apartment units, or 47%, of Naylor 
Gardens, to April, 1954, for the said purpose of holding, managing, 
and operating, such apartment units as rental property for profit; that 
it had ceased to conduct and managed its affairs as it had promised to 
the plaintiffs; that on or about November 27,1950, it had represented to 
the Internal Revenue Service, that the property (Naylor Gardens) was 
held for production of income because legal title to property and the 
principal incidents of ownership of the property were in the corporation 
rather than in the individual members. 

8. That the foregoing conduct and acts of the Association were 
in default of the Deed of Trust and in violation of its charter, By-Laws, 
D.C. Code Title 29, Chapter 8, and the Mutual Ownership Contract, and 
accordingly, knowingly, and wrongfully, it changed its policy, which 


plaintiffs opposed then and since; that in changing its policy, the Asso- 


ciation changed the nature and character of its stated purpose for which 
it was incorporated and accordingly was and has been guilty of misuse 
and abuse of its corporate powers and charter in that; on or about 
November 27,1950, it had represented to the Internal Revenue Service 
that it held Naylor Gardens, as aforesaid, for the production of income; 
that commencing on or about 1951, it had suspended to further its 
efforts to increase the number of its members; that it did cease to in- 
crease the number of its members; that from time to time it purchased 
the membership interest of members; that it had failed and refused, 
upon demand of plaintiffs, to render an accounting to plaintiffs; that it 
refused to recognize plaintiffs’ legal and equitable interest in Naylor 
Gardens and to their membership interest of the Association's equity; 
that it held, managed, and operated Naylor Gardens principally as ren- 
tal property for profit; that it engaged in rental housing enterprise for 
profit by retaining to itself the aforesaid 352 apartment as rental prop- 
erty for profit with monies collected and belonging to plaintiffs and other 
members. 
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9. That plaintiffs had opposed such conduct of the Association 
and its change of policy as aforesaid and had repeatedly demanded the 
Association to conduct, manage, and operate its said affairs and Naylor 
Gardens in 2 manner to effectuate and accomplish its stated purposes 
as aforesaid; and to assess the said monthly payments only in an amount 
to provide funds for the purposes required by the Mutual Ownership 
Contract; but the Association refused such demands and permitted such 
condition to continue; that on March 26,1954, the membership voted to 
adopt a plan of reorganization; that in the opinion of plaintiffs such plan 
of reorganization was a monstrosity, further defeating and depriving 
plaintiffs’ rights and interest; that plaintiffs promptly protested to such 
reorganization and again opposed the conduct of the Association as afore- 
said; that plaintiffs recognizing their efforts to accomplish the Association's 
stated purposes to be futile, requested the Association to purchase their 
rights and interests in the Association at a just and fair price and re- 
ceiving no reply, plaintiffs commenced an action on April 12, 1954. 

10. That plaintiffs were always ready, willing, and able, to per- 
form the terms of the Mutual Ownership Contract and to pay all amounts 
due and owing,, if any, under the said Contract; that plaintiffs did ten- 
der all payments found to be owing by plaintiffs under the said Contract, 
including the month of April, 1954; and that plaintiffs have performed 
all the promises and stipulations in said Contract by them made and 
have discharged all the obligations by them assumed. 

1i. That subsequent to the filing of the said action on April 12, 
1954, by the plaintiffs; the Board of Directors on April 23,1954, with- 
out authority and contrary to the terms of the Mutual Ownership Con- 
tract, paragraph 15, and in violation of the D.C. Code, Title 29, Chap- 
ter 8, and further without due notice to the plaintiffs, or the Member- 
ship, forfeited plaintiffs’ Mutual Ownership Contract, and their Mem- 
bership interest, legal and equitable, in the Association, and further 
by such action expelled the plaintiffs as members from the Association; 
that thereupon the Board of Directors for the first time by a letter 
dated April 26, 1954, informed plaintiffs of the aforesaid forfeiture and 





expulsion, that thereupon plaintiffs departed from their apartment and 
Naylor Gardens. | 
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12. That the Members, by its Board of Directors and through 
the Association, unjustly enriched themselves by sequestering plain- 
tiffs" equity interest, which as of the date of suit on April 12,1954, was 
identical with the members, pro-rata, by divesting plaintiffs of the value 
represented by their share in the said rental property, 352 apartment 
units as aforesaid, and by the Association's refusal to recognize and 
compensate plaintiffs for the value of their share in such rental prop- 
erty together with their membership interest in the value of the Asso- 
ciation's equity; that it would be unconscionable and unjust that other 
members be permitted to have added plaintiffs’ rights and interest as 
aforesaid to their own share in the said rental property and in their 
membership interest in the Association's equity. 

13. That it was determined and agreed to by the Association, 
that as of April 12, 1954, 396 membership interests, including plaintiffs, 
had been issued; that plaintiffs" membership interest in said Association 
was . 002575675; that the said 396 members held and owned under their 
Mutual Ownership Contract 396 of the 748 apartment units in Naylor 
Gardens; that the remainder of the 748 apartment units, or 352 apart- 
ment units, were held, managed, and operated, as rental property for 
profit; that the Federal Government had completed the construction of. 
said Naylor Gardens in 1944 at a cost of over $6, 587, 000. 00; that on 
information and belief as at about July, 1948, the value of the improve 
ments exclusive of the land, was over $8, 262, 500. 00; that its value to 
April 1954 had been greatly increased by improvements thereto and by 
appreciation of property values; that as of April 1954, the balance 
owing on the Deed of Trust Note held by F.N. M.A. had been reduced 
to $3, 787, 375. 90. 

14. That plaintiffs reposed the greatest trust and confidence in 
the Association, the Members, and the Government, and believed and 
relied upon the Association, its Members, and Government, that the 
said Association would deal honestly and fairly with plaintiffs in the 
conduct of the Association's affairs, and in handling and accounting 
plaintiffs' monies and funds in accordance with its stated purposes as 
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aforesaid for the benefit of plaintiffs; that contrary to its stated pur- 
poses and to the confidential relations extended by plaintiffs and in 
breach of trust reposed in the Association, the Association converted 
to its own use monies and funds belonging to plaintiffs, which had come 
into the Association's hands by reason of said confidential relationship 
as aforesaid. ! 

15. That with the monies and funds belonging to plaintiffs as 
aforesaid, the Association wrongfully co-mingled such monies of the 
plaintiffs with other members; that with such co-mingled monies the 
Association retained to itself the rental property, 352 apartment units 
as aforesaid, to hold, manage, and operate for profit, and the Asso- 
ciation refused to recognize, and did deny, plaintiffs’ legal and equit- 
able interest in said rental property. 

16. That plaintiffs have made demand upon the Association to 


make a determination of the valve of the Association's equity in April 
1954, and of plaintiffs’ interest in it, which in good conscience belongs 
to plaintiffs; but the Association has refused to recognize plaintiffs’ 


legal and equitable interest in the value of the Association's equity in 
April 1954 and still refused so to do. 

WHEREFORE, the Plaintiffs pray that the court may decree: 

1. That the defendant be compelled by judgment of this ‘court to 
account to plaintiffs for all its dealings and transactions with the said 
property, Naylor Gardens, to April 12, 1954. 

2. The proportionate interest of plaintiffs in said defendant, 
Association, as of April 12, 1954. 

3. That a division order may be made in accordance with the 
proportionate share of plaintiffs as of April 12,1954, and that plaintiffs’ 
be adjudged entitled to their share which they may be found to be entitled. 

4. That defendant, Association, make a determination of the value 
of the Association's equity as of April 12,1954, and of plaintiffs" share 
in said equity; and that plaintiffs be adjudged entitled to receive from 
the defendant, Association, the amount to which they may be i to be 
entitled for their share in said equity. 
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5. That this court make an order requiring defendants, District 
of Columbia and F. N. M.A., to show cause why they should not appear 
and do what is necessary to protect their interest, if any. 

6. That plaintiffs may have such other and further relief as to 
equity may appear meet, with their costs and reasonable attorney's fee 
in this action. 

/s/ Joe S. Gullo 
Attorney pro-se and for Plaintiffs 


404 Arlington Trust Bldg. 
Arlington, Virginia 


eee 


[Filed October 22, 1958 | 
ANSWER OF DEFENDANT DISTRICT OF COLUMBIA TO COMPLAINT 
This defendant states that the factual allegations contained in the 
complaint pertain to a defendant or defendants other than the District of 
Columbia and, therefore, it makes no answer to said allegations. 
The Articles of Association of co-defendant Veterans Cooperative 
Housing Association provides as follows: 
"The Association may be dissolved under the method 
provided by Title 29, Chapter 8, Section 29-836 of the Code 
of Laws of the District of Columbia. In the event of dis- 
solution, the assets of the Association shall be distributed 
in the following manner and order: (1) By paying the debts 
and expenses of the Association; (2) by returning to the mem- 
pers the book value of membership interest, the amount 
paid on their subscriptions to membership and any lawful 
distribution of interest upon capital contributions or loans 
to the Association, by returning to members in proportion 
to their payments and their class of membership their 
savings returns accumulated during the six years im- 


mediately prior to dissolution; and any surplus remaining 
thereafter shall be contributed as a gift to the District of 
Columbia for the benefit of Veterans of World War II, with- 
out regard to discrimination by reascn of class, race, reli- 
gion, or color." 
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The interest of the District of Columbia in this litigation is 
limited in accordance with above quoted provisions. In the event dis- 
solution occurs, defendant District of Columbia is entitled to receive, 
in accordance with said Articles, any surplus funds. : 

/s/ Chester B. Gray 
Corporation Counsel, D.C. 


/s/ George C. Updegraft 
Asst. Corporation Counsel, D.C. 


/s/ Lyman J. Umstead 
Asst. Corporation Counsel, D.C. 
Attorneys for Defendant District 
of Columbia! 
* * # 


[Certificate of Service ] 


[Filed October 29, 1958] 


ANSWER OF DEFENDANT FEDERAL NATIONAL MORTGAGE ASSO- 
CIATION TO COMPLAINT 


Comes now the Federal National Mortgage Association and for its 
answer to plaintiff's complaint alleges: 

1. Admits that it is now the holder of the deed of trust on the 
property referred to in plaintiff's complaint as Naylor Gardens. 

2. States that the allegations contained in plaintiff's complaint 
involve a defendant or defendants other than the Federal National Mort- 
gage Association and makes no answer to said allegations. | 

WHEREFORE, having fully answered, this defendant prays to be 
dismissed with its costs. ! 

CONROY, WILLIAMS NYLEN & 
GILMORE 


By /s/ 
Attorneys for Defendant 
Federal National Mortgage Association 


/s/ James K, Coolidge 
Counsel for Federal National Mortgage 
Association | 


[Certificate of Service] : 


| 
i 
| 
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[Filed November 3, 1958] 


MOTION TO DISMISS FOR FAILURE TO STATE A 
CLAIM UPON WHICH RELIEF CAN BE GRANTED 


Defendant, Veterans Cooperative. Housing Association, moves the 
Court to dismiss the action brought by Joseph S. Gullo and wife, Vivian 
B. Gullo, Plaintiffs, to the extent it alleges a claim by said parties 
against Defendant, Veterans Cooperative Housing Association, because 
the complaint fails to state a claim against said Defendant upon which 
relief can be granted in that it appears on the face of the complaint that: 

(1) The Plaintiffs have previously commenced an action on this 

claim, which action was finally adjudicated on summary judg- 

ment adverse to said Plaintiffs. The judgment was affirmed by 
the United States Court of Appeals for the District of Columbia. 

(101 App. D.C.167, 247 F.2d 573, rehearing denied on September 

11,1957, Civil Action 1522-"54 below and Civil Action 13, 516 on 

appeal.) The present suit, therefore, is barred by the prior 

adjudication as res judicata; 

(2) The claim is barred by the laches and delay of the Plain- 

tiffs. 

/s/ James R. Worsley, Jr. 
/s/ Carlyle C. Ring, Jr. 


Klagsbrunn, Hanes & Irwin 
710 Ring Building 
Washington 6, D. C. 


Attorneys for the Defendant 
Veterans Cooperative Housing 
Association 


{Notice and Certificate of Service] 
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[Filed November 3, 1958] | 


MOTION TO DISMISS ON GROUNDS OF IMPROPER 
JOINDER OF PARTIES AND FAILURE TO STATE A 
CLAIM ! 


Defendant, Veterans Cooperative Housing Association, | moves the 
Court to dismiss the action insofar as it purports to be an action on be- 
half of the District of Columbia and the Federal National Mortgage Asso- 
ciation, against defendant Veterans Cooperative Housing Association 
because: 

1. The Court lacks jurisdiction over said parties defendant as 
they are improperly joined without their consent. | 

2. The complaint fails to state a claim on behalf of said defen- — 
dants upon which relief can be granted. 


/s/ James R. Be Jr. 
/s/ Carlyle C. Ring, Jr. 
Attorneys for the Defendant 
* x x * 


[Notice and Certificate of Service] | 


[Filed November 10, 1958] 


MOTION TO STRIKE DEFENDANT'S, , (VETERANS 
COOPERATIVE HOUSING ASSOCIATION, ) MOTION 
TO DISMISS FOR FAILURE TO STATE A CLAIM 
UPON WHICH RELIEF CAN BE GRANTED. 


The plaintiffs, Joseph S. Gullo and Vivian B. Gullo, by their 
attorney, Joe S. Gullo, pro-se, move the Court to strike defendant's 
(Veterans Cooperative Housing Association) motion to dismiss for 
failure to state a claim upon which relief can be granted upon the 
following grounds: 

1. The plea of laches and res judicata is not one permitted to 
be made by such a motion under the Federal Rules of Civil Procedure. 

2. And for other good and sufficient reasons. 


/s/ Joe S. Gullo, pro-se, & attorney for 
Plaintiffs | 


* * * 


| 
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[ Filed November 10, 1958] 


MOTION TO STRIKE DEFENDANT'S (VETERANS 
COOPERATIVE HOUSING ASSOCIATION) MOTION 
TO DISMISS FOR IMPROPER JOINDER OF PARTIES 
The plaintiffs, Joseph S. Gullo and Vivian B. Gullo, by their 
attorney, Joe S. Gullo, pro-se, move the Court to strike defendant's 
(Veterans Cooperative Housing Association) motion for improper 
joinder of parties upon the following grounds: 
1. Misjoinder and Non-Joinder of Parties are not grounds for 
dismissal of an action. 
2. And for other good and sufficient reasons. 
/s/ Joe S. Gullo, pro-se, attorney for 
plaintiffs 


* 


ANSWER TO DEFENDANT'S (VETERANS COOPERATIVE 


HOUSING ASSOCIATION) MOTION FOR SECURITY FOR COSTS 


The plaintiffs, Joseph S. Gullo and Vivian B. Gullo, by their 
attorney, Joe S. Gullo, pro-se, admit being husband and wife; that they 
are non-residents of the District of Columbia; that Joe S. Gullo is a 
member of this bar; and make no objection in depositing with this Court 
a sum for such costs as may be determined by this Court. 


/s/ Joe S. Gullo, pro-se & attorney for 
plaintiffs 


[ Certificate of Service] 


EXCERPT FROM TRANSCRIPT OF 
PROCEEDINGS 


Hearing on Motions to Dismiss. of Defendant Veterans 
Cooperative Housing Association, 


Before the Hon. Edward A. Tamm, Judge, 
November 20, 1958 
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MR. GULLO: I did file motions to strike. I overlooked the fact 
that I should have had this placed on the motion card but the court has 
a copy of such motions as well as the parties to this case end the 
parties are here in court. | 

THE COURT: The Court will treat your motion, as I understand 
you intended it to be treated, as opposition to the present motions. 

MR. GULLO: Yes, Your Honor. : 

THE COURT: Very well. 


[ Filed Dec. 2, 1958] 
ORDER DISMISSING COMPLAINT | 

This cause came on for hearing on November 20, 1958, on 
motions of defendant, Veterans Cooperative Housing Association, to 
dismiss the action and the court having heard the argument - counsel 
and being fully advised, it is 

ORDERED, that said motions of defendant, Veterans Cooperative 
Housing Association, to dismiss the action be granted, and that the 
complaint be and is hereby dismissed without leave to amend, and that 
the action be dismissed with prejudice. 
Dated: Dec. 2, 1958. 


/s/ Edward A. Tamm 
United States District Judge 


[ Certificate of Service] ! 


[ Filed Dec. 8, 1958] 
MOTION TO VACATE ORDER | 

The plaintiffs, Joseph S. Gullo and Vivian B. Gullo, by’ their 
attorney, Joe S. Gullo, pro-se, on the annexed affidavit by said Joe S. 
Gullo, will move the Court for an Order vacating the Order of Judge 
Tamm, dated December 2, 1958, granting defendant, Veterans Coopera- 
tive Housing Association, its Motions to dismiss the action to the above 
entitled cause on the ground that the said Order, dated December 2, 
1958, does not state and recite the disposition of the said Motions, and 
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of Plaintiffs’ Motions To Strike said Motions of defendant, Association, 
in accordance with the directions of Judge Tamm; that said Order, 
dated December 2, 1958, does prejudice an appeal which plaintiffs 
intend to take. 
And for other good and sufficient reasons. 


/s/ Joe S. Gullo, pro-se, & attorney for 
plaintiffs 


* * * 
AFFIDAVIT TO MOTION TO VACATE ORDER 

Joe S. Gullo, attorney pro-se, to the above entitled cause, being 
duly sworn, deposes and says: 

1. That he is the attorney for plaintiffs in the above entitled 
cause. 

2. That an Order was caused to be entered on December 2, 1958, 
by Judge Tamm of this Court, granting defendant, Veterans Cooperative 
Housing Association, its Motions made by James R. Worsley, Jr., 
attorney for said defendant, Veterans Cooperative Housing Association, 
for an Order dismissing the complaint. A copy of said Order, marked 
Exhibit A, is annexed hereto and made a part hereof. 

3. That the said Order does not show the disposition of plaintiffs’ 
Motions To Strike the aforesaid Motions made by defendant, Association, 
which are part of the record and acknowledged by Judge Tamm. 

4. That the said Order does not show the disposition of the said 
Motions, i.e., Motion To Dismiss For Failure To State A Claim Upon 
Which Relief Can Be Granted on the ground that suit is barred by prior 
adjudication as res judicata and laches; Motion To Dismiss On 
Grounds Of Improper Joinder Of Parties And Failure To State A Claim, 
in accordance with direction of Judge Tamm, among other things, the 
said Laches having been denied, and with respect to the parties to the 
suit. 

5. That said Order does prejudice an appeal which plaintiffs 
intend to take. Further the Order entered should contain a statement 
that plaintiffs take exceptions thereto. 
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WHEREFORE deponent prays that the said Order dated Decem- 
ber 2, 1958, be vacated, as provided for by the Federal Rules of Civil 
Procedure, and Rule 60 thereof, and for such other and further relief 
as may seem just. 


/s/ Joe S. Gullo, pro-se & at for 
plaintiffs i 
[ JURAT and Certificate of Service dated Dec. 12, 1958] 


[ Filed Dec. 22, 1958] 
ORDER DENYING MOTION TO VACATE | 
Upon consideration of the plaintiff's motion to vacate the order 
entered herein on December 2, 1958, and the opposition thereto of the 
defendant, Veterans Cooperative Housing Association, the Court being 
fully advised, it is ! 
ORDERED, that the plaintiff's motion to vacate be and it hereby 
is in all respects denied. ! 
Dated: Dec. 17, 1958 


/s/ Edward A. Tamm 
United States District Judge 


[ Certificate of Service] | 


[ Filed Dec. 19, 1958] 
NOTICE OF APPEAL 

Notice is hereby given that Joseph S. Gullo and wife, Vivian B. 
Gullo, plaintiffs above named, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit for the order that the 
Motions of defendant, Veterans Cooperative Housing Association, to dis- 
miss the action be granted, and that the plaintiffs be and are dismissed 
without leave to amend, and that the action be dismissed with prejudice, 
entered in the action on the 2d day of December, 1958, by the District 
Judge. 


/s/ Joseph S. Gullo, pro se and 
attorney for plaintiffs 


[ Certificate of Service] 





BRIEF OF APPELLEE, . 
_ VETERANS COOPERATIVE HOUSING ASSOCIATION 


Suited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,925 


_ VETERANS COOPERATIVE HOUSING ASSOCIATION, 
A Corporation, 


DISTRICT OF COLUMBIA, 
A Municipal Corporation, 


FEDERAL NATIONAL MORTGAGE ASSOCIATION, - 
A Federal Government Corporation, 


Appellees. 


APPEAL FROM AN ORDER OF THE-UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
GRANTING MOTIONS TO-DISMISS 


PAUL DANIEL 
CARLYLE C. RING, JR. 


Klagsbrunn, Hanes & Irwin, 
710 Ring Building 
Washington 6; D. C. 


Attorneys for Appellee 
VETERANS COOPERATIVE 
HOUSING ASSOCIATION 


ROBERT 1. THIEL 
Printer 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 
| 


In the opinion of appellee, the questions are: 


1. 


May the defense of res judicata be raised by a motion to dismiss 
for failure to state a claim upon which relief can be granted where 
the bringing of the prior action which is urged as a bar is set forth 
in the complaint itself? 


Is the present action by appellants, complaining of the same alleged 
wrongs of the appellee as sued upon in a previous action which was 
finally adjudicated on the merits adversely to appellants, barred 

by the prior adjudication as res judicata? 


Is appellants' complaint, which on its face shows an unexcused 
delay of four years and five months before bringing ai barred 
by laches ? 





May appellants complain on appeal of the dismissal of the com- 
plaint with respect to certain parties joined as plaintiffs in 
interest without their consent, where the appellants in the court 
below voluntarily and affirmatively stated that they did not object 
to the dismissal? If so, was such dismissal proper where the 
parties so joined were not necessary parties and the complaint 
failed to state a claim on their behalf on which relief could be 
granted? 
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COUNTERSTATEMENT OF THE CASE 


| 
This is an appeal from the Order of the United States District 
Court for the District of Columbia dated December 2, 1958 granting 
| 
motions to dismiss by appellee Veterans Cooperative Housing Associa- 


tion (hereinafter called "VCHA"). (J.A. 14-15, 17.) 
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On November 8, 1958, VCHA filed a motion to dismiss the action 
brought by Joseph S. Gullo and wife, Vivian B. Gullo, for failure to 
state a claim against VCHA upon which relief could be granted on the 
grounds that it appeared on the face of the complaint that the present 
suit (1) was barred by a prior adjudication as res judicata, and (2) was 
barred by laches and delay of the appellants. (J.A. 14.) 


In the points and authorities filed in support of the motion to dis- 
miss, allegations of the complaint referring to the previous action by 
the plaintiffs against VCHA were cited and the court was asked to take 
judicial notice of the records of the previous action.! For the conven- 
ience of the court, copies of pertinent documents in the previous suit 
were attached to the original of the memorandum. The attachments 
were not filed in substitution for the official record of the District Court 
but solely to provide the District Judge with extra copies of the signifi- 
cant portions of the record in the previous suit for ready reference. 


VCHA on the same date also filed a second motion to dismiss the 
action insofar as it purported to state a claim on behalf of the District 
of Columbia and the Federal National Mortgage Association on the grounds 
that (1) said parties were improperly joined as plaintiffs in interest 
without their consent and (2) the complaint failed to state a claim on 
their behalf upon which relief could be granted. (J.A. 15.) 


On November 10, 1958, the appellants filed oppositions to the VCHA 
motions, denominated as motions to strike the two motions to dismiss. 
Technically, appellants did not follow the procedure prescribed by Dis- 
trict Court Rule 9 which requires an opposing memorandum from a party 
who objects to the granting of a motion, but neither did they pursue tech- 
nically correct procedure with respect to their own so-called motions, 
for they did not enter them on motion cards. At the hearing upon ap- 


. Gullo v. Veterans Cooperative Housing Association, 101 App. D.C. 167, 
247 F. 24 573, rehearing denied September 11, 1957. Civil Action No. 1522-54 
in the District Court and Civil Action No. 13,516 on appeal. 
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pellee’s motions to dismiss, held on November 20, 1958, Judge Tamm 
stated that the court would treat the so-called motions to strike, as he 
understood the appellants to intend, as oppositions to the appellee's 
motions to dismiss. Joseph S. Gullo, pro-se and attorney for appellants,” 
indicated his approval. (J.A. 16-17.) | 


On December 2, 1958, an order signed by Judge Tamm was entered 
granting the appellee's motions to dismiss and dismissing the complaint 
without leave to amend and with prejudice. (J.A. 17.) 


On December 8, 1958, appellants filed a motion to vacate the order 
of December 2, 1958 on the grounds that it failed to state the basis for 
granting appellee's motions to dismiss and the disposition of appellants" 
motions to strike. (J.A. 17-18.) | 





The appellee filed its opposition to the above motion on December 
16, 1958(J.A. 2). By Order of Judge Tamm dated December 17, 1958 
and filed December 22, 1958, the appellants’ motion to vacate was denied. 
(J.A. 19.) | 


Appellants filed a notice of appeal on December 19, 1958. (J.A. 19.) 
| 


RULES AND STATUTE INVOLVED 
Federal Rules of Civil Procedure 


Rule 6(d) (in part): '". . . Whena motion is supported by af- 
fidavit, the affidavit shall be served with the motion; . .. ." 


Rule 7(b) (in part): “An application to the court for an order shall 
be by motion which, unless made during a hearing or trial, shall be 
made in writing, shall state with particularity the grounds therefor, and 
shall set forth the relief or order sought... ." : 





| 
2 Mr. Gullo, one of the plaintiffs, is a lawyer and a member of the bar of this 
court. : 
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Rule 8(c) (in part): ‘In pleading to a preceding pleading, a party 
shall set forth affirmatively accord and satisfaction, arbitration and 
award, assumption of risk, contributory negligence, discharge in bank- 
ruptcy, duress, estoppel, failure of consideration, fraud, illegality, 
injury by fellow servant, laches, license, payment, release, res judicata, 
statute of frauds, statute of limitations, waiver, and any other matter 
constituting an avoidance or affirmative defense... ." 


Rule 12(b) (in part): "Every defense, in law or fact, to a claim 
for relief in any pleading, whether a claim, counterclaim, cross-claim, 
or third-party claim, shall be asserted in the responsive pleading there- 
to if one is required, except that the following defenses may at the option 
of the pleader be made by motion: . . . (6) failure to state a claim upon 
which relief can be granted, ... . A motion making any of these 
defenses shall be made before pleading if a further pleading is permitted 
wise If, on a motion asserting the defense numbered (6) to dismiss 
for failure of the pleading to state a claim upon which relief can be 

- granted, matters outside the pleading are presented to and not excluded 
by the court, the motion shall be treated as one for summary judgment 
and disposed of as provided in Rule 56, and all parties shall be given 
reasonable opportunity to present all material made pertinent to such a 
motion by Rule 56." 


Rule 12(f): ‘Upon motion made by a party before responding to a 
pleading or, if no responsive pleading is permitted by these rules, upon 
motion made by a party within 20 days after the service of the pleading 
upon him or upon the court's own initiative at any time, the court may 
order stricken from any pleading any insufficient defense or any re- 
dundant, immaterial, impertinent, or scandalous matter." 


Rule 19(a) (in part): ‘“. . . When a person who should join as 
a plaintiff refuses to do so, he may be made a defendant or, in proper 
cases, an involuntary plaintiff." 
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Rule 21: ‘Misjoinder of parties is not ground for dismissal of an 
action. Parties may be dropped or added by order of the court on motion 
of any party or of its own initiative at any stage of the action and on such 
terms as are just. Any claim against a party may be severed and pro- 

ceeded with separately." 


Rule 43(e): ‘When a motion is based on facts not appearing of 
record the court may hear the matter on affidavits presented by the re- 
spective parties, but the court may direct that the matter be heard wholly 
or partly on oral testimony or depositions." | 


Rule 56(c) (in part): “™. . . The judgment sought shall be 
rendered forthwith if the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is entitled to a judg- 
ment as a matter of law. ...”" 


Rules of the United States District Court for the 
District of Columbia : 


Rule 9: ‘With each motion there shall be filed and served a 
separate paper stating the specific points of law and authorities to sup- 
port the motion. Such statement shall be additional to statement of 
grounds in the motion itself, and shall be entered on the docket but shall 
not be a part of the record. The moving party shall enter the motion 
and the fact of filing the statement on the card provided by the clerk. 

A statement of opposing points and authorities shall be similarly filed, 
noted and served within five days or such further time as the Court may 
grant or the parties agree upon. [If not filed within the prescribed time 
the Court may treat the motion as conceded. [If so filed the motion shall 
be treated as submitted unless the judge directs or either party requests 
an oral hearing, for which ten minutes will be allowed each'side." 
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Statute 


District of Columbia, Limitation of Actions, 31 Stat. 1389 (1901), 
D.C. Code § 12-201 (1951 ed.) (in part): ". . . no action the limita- 
tion of which is not otherwise specially prescribed in this section shall 
be brought after three years from the time when the right to maintain 
such action shall have RCCTUCE: onc le 


SUMMARY OF ARGUMENT 


The decisions of this and other federal courts in similar cases 
permit the defense of res judicata to be raised before answer by motion 
to dismiss under Rule 12(b)(6), Fed. R. Civ. P. In this case, the 
bringing of the prior action was recited in the complaint itself. Appel- 
lee’s motion called upon the District Court to consider only facts dis- 
closed by the complaint, supplemented or elucidated by the court's own 
records of the prior action, which could be judicially noticed. The facts 
before the court were undisputed andundisputable and they were all that 
was needed to permit the court to determine whether or not the action 
was barred under the doctrine of res judicata. 


The District Court correctly determined on this record that the 
action was barred. The same plaintiffs had previously sued the same 
defendant for the same alleged wrongs. Judgment for the defendant 
was given on the merits in that previous suit and was affirmed on appeal 
to this court. An examination of the record in the two cases reveals 
that the present action is identical to the earlier one. Appellants urge 
that their allegedly “new legal theory of unjust enrichment distinguishes 
the cases. However, the theory is not new, having been considered and 
rejected in the previous action. Moreover, a new legal theory will not 
support a new law suit. The judgment on the merits in the first suit 
stands as a bar as to every ground of recovery that either was or might 
have been presented. 
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The complaint also showed on its face an unexcused delay of more 
than four years by appellants before bringing suit. Applying the anal- 
ogous statutory limitation governing actions at law, which in this in- 
stance is three years, the action is barred by laches as well as by res 

"judicata. | 

Appellants in their new complaint also named the District of 

Columbia and Federal National Mortgage Association as defendants, 
alleging that they were interested as plaintiffs" and not otherwise" but 
had refused to join in the action. They were not necessary parties and 
the complaint failed to state as to them any claim on which relief could 
be granted. Therefore, appellee moved to dismiss the complaint inso- 
far as it purported to state a claim on their behalf. Appellants told the 
District Court they had no objection to such a dismissal. The action of 
the court in granting appellee's motion was clearly correct. 


i 
| 


ARGUMENT 


THE DEFENSE OF RES JUDICATA WAS PROPERLY | 
RAISED BY APPELLEE'S MOTION TO DISMISS. IN | 
PASSING ON THE MOTION, THE DISTRICT COURT | 
CORRECTLY TOOK JUDICIAL NOTICE OF THE | 
RECORDS OF THE PRIOR ACTION REFERRED TO 

IN THE COMPLAINT. 


Both in this court and the court below appellants have attacked ap- 
pellee's position on technical procedural grounds, urging that the defense 
of res judicata cannot be raised by motion to dismiss for failure to state 
a claim upon which relief can be granted. ® In this, appellants were 


| 
3 this procedural objection was the only one raised below. Appellants‘ so- 

called motion to strike is set forth in the Joint Appendix at p. 15. The full text 
of their memorandum of points and authorities filed therewith in the District 
Court was as follows: 

"The general rules of pleading are found in R.R.C.P. [sic], Rule 8. 
Rule 8(b) therein provides the manner of making defenses, or forms of denials. 
Rule 8(c) provides the manner of making affirmative defenses and magi there- 
in affirmative defenses, which in part provides: 

"In pleading to a preceding pleading, a party shall set affirma- 
tively [sic] . . . laches, . . . res judicata, . . . and any | 
other matters constituting an avoidance or affirmative aa mm 
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properly overruled by the District Court. 


Rule 12(b)(6), Fed. R. Civ. P., permits a motion to dismiss for 
failure to state a claim upon which relief may be granted, and this court 
has expressly held that matters of affirmative defense such as res 
judicata may be raised before answer under the Rule. Scholla v. Scholla, 
92 App. D.C. 9, 201 F. 2d 211, cert. denied, 345 U.S. 966 (1953). In 
that case the court held that a motion to dismiss an action by a divorcee 
for maintenance and support was properly granted on the grounds that a 
Florida decree set out in the complaint barred the action as res judicata, 


citing W. E. Hedger Transportation Corp. v. IraS. Bushey & Sons, Inc., 
186 F. 2d 236 (2d Cir. 1951). 


In Taylor v. Houston, 93 App. D.C. 391, 211 F. 2d 427 (1954), 
this court affirmed the dismissal of an action upon a motion to dismiss 
prior to filing an answer on grounds that the action was barred by the 
statute of limitations, which, like res judicata, is an affirmative defense. 


(Rule 8(c), Fed. R. Civ. P.) See, also, Pearson v. O'Connor, 2 FRD 
521 (D.C. 1942) (statute of limitations). 


Authority in other jurisdictions is in accord that the affirmative 
defense of res judicata may be raised by a motion to dismiss under Rule 
12(b)(6). Hartmann v. Time, Inc., 166 F. 2d 127 (3rd Cir.)cert. 
denied, 334 U.S. 838 (1948); Larter & Sons v. Dinkler Hotels Co., 199 
F. 2d 854 (5th Cir. 1952); 348 Bloomfield Ave. Corp, v. Montclair 
Mfg. Co., 90 F. Supp. 1020 (D. N. J. 1950). See, also, 2 Moore, 
Federal Practice, paragraphs 8.28 and 12.09 (2nd ed. 1948). 


The reasons for these holdings are plain. A motion to dismiss 
addresses itself to the sufficiency of the complaint. Where the com- 
plaint itself contains allegations identifying a previous action between 
the same parties which will bar the new action, the defense of res 
judicata is obviously proper: the basis for the defense, i.e., the prior 
action, appears on the face of the complaint. 
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The following excerpts reveal that the prior action was | pleaded in 
the complaint in the present case: | 
Paragraph 9 (J.A. 9): 


“". . . Plaintiffs . . . requested the Association to 
purchase their rights and interests in the Association 
at a just and fair price and receiving no reply, plain- 
tiffs commenced an action on April 12, 1954." (Em- 
phasis supplied. | 


| 
Paragraph 11 (J.A. 9): 
"That subsequent to the filing of the said action on 


April 12, 1954, by the plaintiffs; . . .." (Em- | 
phasis supplied.) ! 


Paragraph 12 (J.A. 10): 


"That the members, by its [sic] Board of Diseetons 
and through the Association, unjustly enriched | 
themselves by sequestering plaintiffs’ equity interest, 
which as of the date of the suit on April 12, 1954 was 
identical with the members, ...." (Emphasis — | 
supplied.) 


Moreover, in Paragraph 13 of the Complaint (J.A. ay plaintiffs 
recite certain facts “determined and agreed to by the Association," 
which is in fact, although not so labeled, a reference to the stipuiations 
entered into in the previous action.* 


Reference to the records of the earlier case is permissible to 
amplify the allegations of the complaint. See Ellis v. Stevens, 37 F. 
Supp. 488 (D. Mass. 1941), aff'd, sub nom., Kittredge v. Stevens, 126 
F, 2d 263 (1st Cir.), cert denied, 317 U.S, 642 (1942) ("I can agree 
that the allegations of the complaint, so far as they go, must be taken 
as true; but when, as in this case, the complaint is loosely drawn, with 


. See the following statement in appellants' memorandum opposing | an motion 
to dismiss the complaint insofar as it purported to state a claim on behalf of the 
District of Columbia and FNMA: 


". . . . Plaintiffs’ in their complaint have set forth facts, which 
have been admitted by the Association, Gullo, et al. v. Veterans 
Cooperative Housing Association, 247 F. 2d 578, supra, to show: 
the aforesaid default and abuse and misuse of its Charter. . . ." 
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vague and indefinite allegation, and when the question iswhether, on the 
complaint, the plaintiff is entitled to relief in this court, [am convinced 
that recourse to undisputed facts established by affidavit my be had in 
order to elucidate the allegations of the complaint.") The Ellis case 

also involved the record of a previous court proceeding, but in a different 
court, thus making an affidavit necessary. Where, as here, the previous 
proceeding was in the same court, judicial notice may be taken and the 
affidavit is not needed, but the principle is the same. See Kithcart v. 
Metropolitan Life Ins. Co., 62 F. Supp. 93, 94(W.D. Mo. 1944), aff'd, 
150 F. 2d 997 (8th Cir.), cert. denied, 326 U.S. 777 (1945) (".. . the 
amended petition shows on its face, when supplemented by facts of which 
judicial knowledge is taken, that the controversy presented is res judicata"). 


Furthermore, under Rule 43(e), Fed. R. Civ. P., which author- 
izes "speaking" motions, even if the previous action had not been cited 
in the complaint, it would still be permissible to introduce the prior ad- 
judication for the first time on a motion to dismiss under Rule 12(b)(6). 


(See, also, Rule 6(d).) Affidavits and other matters outside the plead- 
ings may be resorted to on such a motion to establish facts which do not 
contradict the allegations of the complaint. National War Labor Board 
v. Montgomery Ward & Co., 79 App. D.C. 200, 144 F. 2d 528, 531, 
cert. denied, 323 U.S. 774 (1944) (uncontradicted affidavits of defendant 
were pertinent to the motion to dismiss for failure to state a claim). 
See, also, Central Mexico Light & Power Co. v. Munch, 116 F. 2d 85, 
87 (2d Cir. 1940) (affidavits presented are available on either motion to 
dismiss under Rule 12(b)(6) or motion for summary judgment); Alabama 
Ind. Service Station Ass'n. v. Shell Petroleum Corp., 28 F. Supp. 386, 
389 (N.D. Ala. 1939) (affidavits, depositions and answers to interroga- 
tories may be considered on motion to dismiss under Rule 12(b)(6)); 
Massaro v. Fisk Rubber Corp., 36 F. Supp. 382, 383 (D. Mass. 1941) 
(proper to consider not only the complaint but undisputed facts disclosed 
in affidavits on a motion to dismiss under Rule 12(b) (6)). 
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What is true with respect to undisputed facts disclosed in affidavits 
is all the more true with respect to the undisputable facts disclosed by 
the court's own records, which may be judicially noticed. Kithcart v. 


Metropolitan Life Ins. Co., supra; W. E. He dger Transportation Corp. 
v. Ira S. Bushey & Sons, Inc., 186 F. 2d 236 (2d Cir. 1951). 


Finally, Rule 12(b) also permits a motion to dismiss to be treated 
as a motion for summary judgment if matters outside the pleadings are 
received by the court. This provision was added by the 1946 amend- 
ments to the Rules, precisely to avoid such overly technical or formal- 
istic obstacles to the prompt and efficient disposition of cases as appel- 
lants here attempt to raise. 2 Moore, Federal Practice, para. 8.28 
(2d ed. 1948). | 


| 
Appellants cite Rule 8(c) in support of their position that an af- 
firmative defense cannot be raised by motion to dismiss. The author- 
ities cited above, including decisions of this court, establish the con- 


trary. Rule 8(c) provides that in “pleading to a preceding pleading" a 
party shall affirmatively set forth res judicata and other matters of 
avoidance or affirmative defense. In other words, the Rule says only 
that when defendant answers he must state his affirmative defenses. It 
does not say, or imply, that such matters may not, at defendants’ option, 
be raised by motion. In fact, Rule 8 deals only with pleadings, not with 
motions. ! 

Appellants also claim that appellee's motion to dismiss was defec- 
tive for failure to state with particularity the grounds therefor, citing 
Rule 7(b) (Appellants' Brief, pp. 7-8). This is an argument not ad- 
vanced in the court below.> Moreover, the argument lacks merit. 
Appellee's motion recited the grounds with great particularity. It is 


set forth at p. 14 of the Joint Appendix. Compare, e.g., Form 19, 


° See, p. 7, no. 3, above. 
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Appendix of Forms, Fed. R. Civ. P. The memorandum of points and 
authorities filed in support of the motion in the District Court fully set 
forth the analysis of the facts in the record and the authorities relied 
upon by the appellee to uphold its position. Appellants were in no way 
prejudiced by appellee’s compliance with the Federal and local rules of 
practice in setting forth briefly and with particularity its grounds in the 
motion and developing them more fully in the memorandum in support of 
the motion. 


As to judicial notice, appellants’ objections are also raised for the 
first time on this appeal.© Appellants urge that the District Court 
could not take judicial notice of its own records of the previous action 
between these same parties. It is appellants' theory, now, that appel- 
lee was required to file authenticated copies of the prior record. (Ap- 
pellants’ Brief, pp. 8, 9, 12-13.) 


The issue as to judicial notice was raised clearly and specifically 


at the outset by appellee in its memorandum of points and authorities 
filed in the District Court. In fact, the cases there cited by appellee 

in this connection are set forth and attempted to be distinguished in ap- 
pellants’ brief in this court (Appellants’ Brief, p. 10). Appellants had 
ample notice and opportunity to raise the issue in opposing the motion 

in the court below. Now, having failed to do so, it is too late. 


In urging that the District Court could not take judicial notice of 
its own records, particularly when the prior action was alleged in the 
complaint, appellants strain credulity. Appellants would, in effect, 
require that the District Court authenticate copies of its own records for 
its own use. The proposition is contrary to the well established prin- 
ciple that a2 court may take judicial notice of its own records, a princi- 
ple recently reaffirmed by this court. Dial v. Johnson, 104 App. D.C. 
__, 259 F, 24 189 (1958). The court there took judicial notice of 


$ See p. 7, n. 3, above. 
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earlier criminal proceedings which resulted in the conviction of one 
Charles W. Johnson and remanded the case to ascertain whether this 
Charles W. Johnson was the same one whose appointment as adminis - 
trator of the Estate of Lula Johnson Fitch was contested on the appeal. 


In an earlier case, In re Gersing,79 App. D.C. 245, 145 F. 2d 
481 (1944), upon a habeas corpus application of two bankrupts, this 
court took judicial notice of the fact that on former appeals of the bank- 
rupts it clearly appeared that they had been guilty of gross fraud upon 
the bankruptcy court. | 


In a series of suits brought by one Fletcher respecting his disbar- 
ment, this court took judicial notice of previous cases involving the 
disbarment. In Fletcher v. Wheat, 69 App. D.C. 259, 100 F. 2d 432 
(1938), cert. denied, 307 U.S. 621 (1939), on petition for rehearing 
and to modify an opinion in a suit alleging a conspiracy among various 
individuals to injure him, the court took judicial notice that the disbar- 
ment came on appeal to the court and was affirmed. In Booth v. 
Fletcher, 69 App. D.C. 351, 101 F. 2d 676 (1938), cert. denied, 307 
U.S. 628 (1939), alleging a conspiracy to disbar him, this court again 
took judicial notice of the order of disbarment and stated in footnote 2: 
“A court may take judicial notice of, and give effect to, its own records 
in another but interrelated proceeding, as this was." In Fletcher V. 
Evening Star Newspaper Co., 77 App. D.C. 99, 183 F. 2d 395 (1942), 
cert. denied, 319 U.S. 755 (1943), a suit for libel, this court on appeal 
from a summary judgment stated that it was “too well settled to be 
seriously questioned" that a court can take judicial notice of its own 
records and that it was also “settled law that the court may take judicial 
notice of other cases including the same subject matter or questions of 
a related nature between the same parties." | 


Specifically as to judicial notice of the record of prior proceedings 
where the defense of res judicata is raised by motion to dismiss before 


answer, see W. E. Hedger Transportation Corp. v. IraS. Bushey & 
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Sons, Inc., 186 F. 2d 236, 237 (2d Cir. 1951) (". . . where all the 
relevant facts are, as here, shown by the court’s own records, of which 
it takes notice, there appears no good reason why an answer should first 
be required"); Kithcart v. Metropolitan Life Ins. Co., 62 F. Supp. 93, 
94 (W. D. Mo. 1944) aff'd, 150 F. 2d 997 (8th Cir.), cert. denied, 326 
U.S. 777 (1945) (". . . the amended petition shows on its face, when 
supplemented by facts of which judicial knowledge is taken, that the 
controversy presented is res judicata"). See, also, Odom v. Langston, 
75 F..Supp. 651 (W.D. Mo. 1948) (taking judicial notice of prior cases 
in the state courts ).? 


In contending that appellee should have filed authenticated copies 
of the prior record in the District Court, appellants cite two cases which 
are not relevant to the question: United Shoe Machinery Corp. v. United 
‘States, 258 U.S, 451 (1922), and Atlantic Greyhound Lines v. Keesee, 
72 App. D.C. 45, 111 F. 2d 657 (1940). In the Shoe Machinery case 
the court found that res judicata did not apply since the first action was 
under the Sherman Act while the second was under the Clayton Act. 
The court reviewed the record of the prior action but said nothing with 
respect to whether or not it was or should have been authenticated. In 
the Keesee case, the majority stated only that the prior West Virginia 
judgment was introduced and nothing with respect to its method of intro- 
duction. Furthermore, the two suits were in two different jurisdictions. 
Therefore, there was no issue as to whether or not the court could prop- 
erly take judicial notice of its own records. Appellants also cite 3 
Flaherty, District of Columbia Practice, Section 2682 (1949), which, 
however, merely states the “advisability” of filing certified copies of 


q Appellants erroneously attempt to distinguish the Hedger Transportation, 
Kithcart and Odom cases, supra, on the bases that they involved repeated suits 
and the relevant facts had been set forth in detail. The first distinction, ap- 
parently based on the theory that it is permissible to sue twice on the same 
claim, but not repeatedly, is irrelevant and the second proposed ground for dis- 
tinction overlooks that the facts set forth in such detail were judicially noticed. 
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documents in the prior case without any discussion as to the practice 
| 
when the records of the prior action are the court’s own. 


Finally as to procedural matters, appellants argue that the District 
Court erred in denying their so-called motion to strike appellee's motion 
to dismiss. As recited at p. 3, above, in the Counterstatement of the 
Case, the court treated the “motion to strike" as an opposition to the 
motion to dismiss and appellants acquiesced in this procedure. (J.A. 16- 
17.) ! 


A motion to strike is properly addressed to a pleading, not toa 
motion. Rule 12(f), Fed. R. Civ. P. The way to object to the grant- 
ing of a motion is by filing a memorandum of points and authorities in 
opposition as specifically provided for in Rule 9 of the Rules of the Dis- 
trict Court. Appellants themselves did not seriously treat their **mo- 
tion" as a true motion, see p. 2, above, and the judge below acted 
with complete propriety in the circumstances. Moreover, having 
granted the motion to dismiss, the judge necessarily ruled against ap- 
pellants, whatever the form of their opposition, and it was not necessary 
for him separately to deny the so-called motion to strike. | 


The undisputed facts disclosed by the record before the District 
Court on appellee’s motion to dismiss provided all the information 
needed by the court about the present and prior actions to determine the 
sufficiency of the complaint to state a claim upon which relief could be 
granted. Therefore, appellee's motion was properly made and properly 
entertained. ! 


Il. APPELLANTS' ACTION IS BARRED BY THE PRIOR | 
ADJUDICATION. 


The complaint filed by appellants contains no elements not present 
and litigated in the prior action. It is, in actual effect, no more than a 
second application for rehearing. | 
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The naming of two additional parties in the second complaint does 
not affect the case. A party cannot avoid the application of res judicata 
simply by naming additional involuntary plaintiffs as nominal defendants. 
Appellants alleged that the new parties refused to join and that each was 
‘interested in the subject matter of the complaint, as a plaintiff and not 
otherwise . . . . (J.A. 2-3.) It is obvious that neither the District 
of Columbia nor Federal National Mortgage Association had any interest 
in the Gullos' claim for restitution or other remedy as former members 
of the Association, and it is shown in the next section of this brief that 
the complaint failed to state any claim at all on behalf of either. Con- 
sequently, their presence as nominal defendants could not affect the 
status of the Gullos' claim against VCHA. This was conceded by the 
Gullos by their own statement to the District Court that they had no ob- 
jection to the dismissal of the additional parties.° 


The claims advanced in this complaint include nine allegations of 
wrongful acts by VCHA, all of which were before the court in the prior 
action. The nine allegations are: 


1. In violation of the deed of trust held by the Federal National 
Mortgage Association and plaintiffs’ mutual ownership contract, VCHA 
levied assessments on its members and wrongfully collected them. 
VCHA commingled such monies and with the commingled monies engaged 
in the operation of rental housing for profit. (Par. 7, J.A. 7-8.) 


2. In violation of the deed of trust and mutual ownership contract, 
VCHA's charter and by-laws and D.C. Code, Title 29, Chapter 8, VCHA 
changed its policy; represented to Internal Revenue Service that it held 
its property for the production of income; suspended efforts to increase 
its members; refused to render an accounting to plaintiffs or to recog- 
nize their legal and equitable interest in its property. (Par. 8, J.A. 8.) 


See p. 24, below. 
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3. VCHA refused demands of plaintiffs to operate in accordance 
with stated purposes and to assess monthly payments from members 
only in an amount to provide funds for purposes required by the mutual 
ownership contract. (Par. 9, J.A. 9.) | 


4, On March 26, 1954, VCHA's membership adopted a reorgan- 
ization plan; plaintiffs protested and asked defendant to purchase their 
rights and interests at a just and fair price and receiving no reply com- 
menced an action on April 12, 1954. (Par. 10, J.A. 9.) : 


5. On April 23, 1954, in violation of the mutual ownership con- 
tract and D.C. Code, Title 29, Chapter 8, and without due notice to 
plaintiffs, VCHA's board of directors forfeited plaintiffs’ mutual owner- 
ship contract and their membership interests, legal and equitable, in 
the Association and expelled plaintiffs from membership. (Par, 11, J.A. 
9.) ! 


6. Defendant's members unjustly enriched themselves by se- 


questering plaintiffs’ equity interest, by divesting plaintiffs of the value 
represented by their share in the rental property and by refusing to 
compensate plaintiffs for the value of their share in such rental property 
together with their interest in defendant's equity. Other members were 
unjustly permitted to add plaintiffs’ interest to their own shares in the 
rental property and in defendant's equity. (Par. 12, J.A. 10.) 


7. Contrary to VCHA's stated purposes and in breach of trust, 
VCHA converted funds belonging to plaintiffs. (Par. 14, J.A. 10-11.) 


8. Funds belonging to plaintiffs were wrongfully commingled by 
VCHA with monies of other members. VCHA used such commingled 
funds to operate rental property for profit and denied plaintiffs" legal 
and equitable interest in said rental property. (Par. 15, J.A. 11.) 


9, Plaintiffs demanded that VCHA make a determination of the 
value of plaintiffs’ interest in VCHA's equity as of April 1954, but VCHA 
| 
refused to recognize the value of plaintiffs’ legal and equitable interest 


| 


| 





18 
in the value of defendant's equity as of April 1954. (Par. 16, J.A. 11.) 


Plaintiffs pray for an accounting, a determination of their interest 
as of April 12, 1954, and that they be adjudged entitled to receive from 
VCHA the amount determined as their share in the equity of the Associa~ 
tion. 


An examination of the opinion of this court, the joint appendix, 
briefs of the parties and petition for rehearing in appellants’ previous 
action against VCHA shows that all of these claims and the related facts 
have been presented before and considered by the court. The six doc- 
uments attached by appellants to their complaint were all before the 
court. Indeed, some of appellants’ allegations, such as those in para- 
graph 12 of their complaint (J.A. 10), appear to be a paraphrase of the 
separate dissenting views of Judge Danaher. Appellants now contend 
that the theory of unjust enrichment discussed by Judge Danaher presents 
different facts and issues so that the suit is not barred as res judicata 
(Appellants' Brief, p. 13). However, the fact that this theory and 


related facts were discussed by Judge Danaher establishes that they 
were litigated in the previous case and rejected on appeal by a majority 


of the court. Appellants’ petition for rehearing in the previous case, 
which was denied, cited Judge Danaher's dissenting views at page 12. 


Significantly, appellants contend that the cause of action, claims 
for relief, relevant facts, issues and the parties are all different (Ap- 
pellants Brief, p. 13), but do not recite a single specific illustration of 
any such difference. The only so-called distinction urged is in the al- 
legedly “new legal theory of unjust enrichment. As shown above, 
even this is not new. Even if it were new, however, appellants still 
could not prevail, for a new legal theory will not justify a relitigation of 
a previously settled controversy. 


The rule of res judicata applied by the courts of the District of 
Columbia was stated by the Supreme Court in Baltimore Steamship Co. 
v. Phillips, 274 U.S. 316, 319 (1927), as follows: 
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"The effect of a judgment or decree as res 
judicata depends upon whether the second action or | 
Suit is upon the same or a different cause of action. 
If upon the same cause of action, the judgment or | 
decree upon the merits in the first case is an ab- | 
solute bar to the subsequent action or suit between | 
the same parties or those in privity with them, not | 
only in respect of every matter which was actually | 
offered and received to sustain the demand, but | 
also as to every ground of recovery which might 
have been presented." 


This was an action for personal injuries suffered by an employee 


' aboard a vessel operated by defendants. The complaint alleged negli- 
gence on the part of the company and its officers and employees in the 
control and operation of the vessel and its appliances. Ina previous 
suit between the same parties and also the United States in the District 
Court of Maryland, the plaintiff had alleged negligence on the part of 
the company and the Government in failing to provide a safe place to 
work and because of the unseaworthiness and insufficiency of the gear 
and tackle employed on the vessel. The District Court had held in the 
prior case that the negligence alleged was not proven. Although the 
theories of negligence were different, the facts alleged were substantial- 
ly the same in both cases. The Supreme Court, in deciding that the 
second suit was barred, quoted with approval from its earlier decision 
in Stark v. Starr, 94 U.S. 477, 485. (1877) as follows: | 


“A party seeking to enforce a claim, legal or | 
equitable, must present to the Court, either by the : 
pleadings or proofs, or both, all the grounds upon |, 
which he expects a judgment in his favor. Heis | 
not at liberty to split up his demand and prosecute | 
it by piecemeal, or present only a portion ofthe | 
grounds upon which special relief is sought, and 
leave the rest to be presented in a second Suit, if | 
the first fail, There would be no end to litigation | 
if such a practice were permissible." (274 U.S. | 
at 320.) 
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In applying the rule of the Baltimore Steamship case, the courts 
of the District of Columbia have consistently reiterated the principle 
that 2 subsequent suit is barred by res judicata even though the plaintiff 
has varied the form or theory of his claim. 


In Calvin v. Calvin, 94 App. D.C. 42, 214 F. 2d 226 (1954), the 
plaintiff sought to set aside a trust found by the District Court in a prior 
action on grounds of mistake, fraud and duress. This court held the 
action barred by res judicata, stating: 

"On the merits appellant urges that, though in 
the former suit the court found an express trust for 
the sole use and benefit of appellees the court did 
not determine whether the trust was revocable or 
was created through mistake, fraud or duress, 
issues which she seeks now to have determined. 
But all these matters were material to the question 
of existence of a valid trust, which was fully 
litigated in the former suit. The judgment therein 
is conclusive of all claims made and of every 
ground which might have been urged in their sup- 
port." (214 F. 2d at 228.) 

In Woods v. Cannaday, 81 App. D.C. 281, 158 F. 2d 184 (1946) 

a prior judgment in favor of Cannaday in an action brought by him and 
the Off-Beat Club to appoint a receiver of the Off-Beat Club and for an 
accounting was held to be a bar to a later suit by Woods for a declaratory 
judgment that he was the owner and for an accounting. The court stated 
"that the decisive question in the case was the ownership of the Club and 
that the judgment was a conclusive determination of that issue in favor 
of the Off-Beat Club and Cannaday. ... We have held often enough 
not to require repetition that res judicata applies not only to points on 
which the court was actually required to pronounce judgment, but, as 
well, to every point which properly belonged to the subject of the con- 
troversy and which the parties, in the exercise of reasonable diligence, 
might have brought forward at the time." (158 F. 2d at 185.) 


See, also, Gold Seal Co. v. Weeks, 93 App. D.C. 249, 209 F. 2d 
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802 (1954); United States v. United States Gypsum Co., 51 F. Hoey: 
613 at 616 (D.C. 1943) (concurring opinion). | 


A complaint bringing an action in equity alleging the ma matters 
previously alleged in an action at law does not state a new claim and is 
barred by res judicata. Professor Moore, in his treatise on Federal 
practice, analyzes the effect upon the doctrine of res judicata of Rule 2 
of the Federal Rules of Civil Procedure which abolishes the distinction 
between law and equity and provides for one form of civil action: 

“Procedurally, however, forms of action are im- | 
material. Law and equity are united. All | 
grounds for relief must be urged in one action." 
(2 Moore, Federal Practice, par. 2.06, p. 395 
(2d. ed. 1948). ) ; 
See, also, Great Atlantic & Pacific Tea Co. v. West, 56 App. D.C. 103, 
10 F. 2d 898 (1926); Toucey v. New York Life Ins. Co., 102 F. 2d 16 


(8th Cir.), cert. denied, 307 U.S. 638 (1939). 


Appellants cite Pippin v. United States, 74 App. D.C. 131, 121 
F. 2d 98 (1941). It is not contrary to the above-cited cases in either 
reasoning or result. A first action was brought under a World War I 
Government insurance contract on the grounds that the plaintiff was 
totally disabled from April 5, 1918, through which date the policy had 
been kept in force through payment of all premiums by the insured. 
The second action was brought after special legislation had been passed 
by Congress continuing in force lapsed policies under certain circum- 
Stances and alleged that the disability occurred from a much later date. 
As the court stated, the second action was based upon a different claim, 
although brought under the same policy of insurance. 





The Appellants also contend that there was no judgment dn the 
merits in the prior suit because the only issue decided was whether 
there was any genuine issue as to material fact (Appellants' Brief,p. 14). 
The contention is obviously inerror. Under Rule 56(c) summary judg- 
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ment may not be granted unless there is no genuine issue as to any 
material fact and unless the moving party is entitled to judgment as a 
matter of law. 


Since all of the facts, claims and issues presented by this com- 
plaint were litigated in the previous action by the same plaintiffs against 
the same defendant, the present action is barred by res judicata and was 
properly dismissed. 


mm. THE ACTION WAS ALSO BARRED BY THE LACHES 
AND DELAY OF APPELLANTS. 

In the absence of fraud or other special circumstances, the appli- 
cation of laches is usually determined by reference to the analogous 
statutory limitation period for actions at law. If the period has expired, 
the burden is on plaintiff to show justification for his delay. If he fails, 
his action is barred by laches. Compare Moran v. Schlosberg, 67 App. 
D.C. 163, 90 F. 2d 408 (1937) (statute had run, laches applied) with 
Curles y. Curles, 136 F. Supp. 916 (D.C. 1955) aff'd, 100 App. D.C. 43, 
241 F. 2d 448 (1957) (statute had not run, laches no bar). Since appel- 
lants' claims of breach of trust and confidential relations are not with- 
in a category of actions for which a limitation is specifically prescribed, 
the three-year limitation of D.C. Code Section 12-201 (1951 Ed.) applies. ? 
Cassel v. Taylor, 100 App. D.C. 153, 243 F. 2d 259 (1957). The com- 
plaint shows an unexcused delay of at least four years and five months. 
Appellants have not alleged nor made any showing, or even a claim, 
that the delay was justified. 


9 31 Stat. 1389 (1901). 





| 
THE DISTRICT OF COLUMBIA AND FEDERAL NATIONAL 
MORTGAGE ASSOCIATION WERE PROPERLY DROPPED 
AS PARTIES BY DISMISSAL OF THE COMPLAINT INSO- 
FAR AS IT PURPORTED TO ALLEGE A CLAIM ON | 
THEIR BEHALF. 
| 
Appellants stated in their complaint that they joined the District 
of Columbia and the Federal National Mortgage Association on the 


following grounds: 


"Defendant, District of Columbia, a Municipal | 
Corporation, is interested in the subject matter _ 
of this complaint, as a plaintiff and not otherwise; 
that said District of Columbia has been requested 
by the plaintiffs to cooperate with the plaintiffs in 
this action, but has failed to give its consent, and 
therefore, is not made a plaintiff, but is named | 
defendant to this action. 


"Defendant, Federal National Mortgage Associa- | 
tion, hereinafter called FNMA, is a corporation : 
which exists pursuant to the Federal National 
Mortgage Association Charter Act, an Act of | 
Congress, and is interested in the subject matter 
of this complaint as a plaintiff and not otherwise; 
that said FNMA has been requested by plaintiffs | 
to cooperate with the plaintiffs in this action, but 
has failed to give its consent and, therefore, is ! 
not made a plaintiff, but is named defendant to 
this action.” (J.A. 2-3) 


| 
Notwithstanding these unsupported assertions of interest in the 


subject matter, it is evident from the face of the complaint (J.A. 2-12) 
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and the answers filed by the District of Columbia and the Federal Na- 
tional Mortgage Association (J.A. 12, 13) that their interests, if any, 
with respect to the facts alleged are separate from those of appellants 
and would not be affected by any final decree entered with respect to ap- 
peliants. 


Moreover, appellants stated in their memorandum of points and 
authorities filed in the District Court in support of their so-called motion 
to strike that “the plaintiffs herein make no objection as plaintiffs, as 
to whether the court dismiss the District of Columbia and Federal Nation- 
al Mortgage Association as parties to this action." (Memorandum, p. 3.) 
The granting of appellee's motion to dismiss accomplished this result. 
Since appellants did not object below to the dismissal of these parties 
insofar as the complaint purported to state a claim on their behalf, they 
may not now properly contest the District Court's order in this regard. 


The only rule under which parties who are plaintiffs in interest 
may be joined in an action without their consent is Rule 19 of the Federal 
Rules of Civil Procedure which provides in relevant part: 

(a). . . . When a person who should join as a 
plaintiff refuses to do so, he may be made a defen- 
dant or, in proper cases, an involuntary plaintiff." 

A party may not be joined as a defendant under this rule unless he 
is a person who should join as a plaintiff," i.e. a necessary or indis- 
pensable party.2° Coast v. Hunt Oil Co., 96 F. Supp. 53 (W.D. La. 
1951), aff'd, 195 F. 2d 870 (5th Cir.) cert. denied, 344 U.S. 836 (1952); 
2 Moore, Federal Practice, para. 19.06 and 19.07, pp. 2147 and 2150 
(2d ed. 1948). 


The limitations upon compulsory joinder are well stated in Davis 
v. St. Louis - Southwestern Ry., 99 F. Supp. 751 (W.D. La. 1951) as 
follows: 


- Under Rule 21, Fed. R. Civ. P., a misjoined party may be dropped at any 
stage of the action. 
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"Plaintiff certainly could not make the insurer in 
question a plaintiff, for it is fundamental that no 
one can be compelled to join in a lawsuit in that 
capacity if he does not wish to do so; yet, if he 
refuses, the complainant may, if his presence is 
indispensable, make him a party defendant." 

99 F. Supp. at 751. (Emphasis supplied.) 

Whether a party is necessary or indispensable depends upon 
whether without his presence a final decree can be entered without af- 
fecting his interest or leaving the controversy in such a condition as to 
be wholly inconsistent with equity and good conscience. Shields v. 
Barrow, 58 U.S. (17 How.) 130, 136 (1854); Lumbermen's Mutual 
Casualty Co. v. Elbert, 348 U.S. 48 (1954); Ducker v. Butler, 70 App. 
D.C. 103, 104 F. 2d 236 (1939). | 

In addition to the requirement of a necessary or indispensable 
party, it is elementary that the complaint should state a claim upon 
which such party can be granted relief. McNeil Construction Co. v. 
Livingston State Bank, 160 F. Supp. 809 (D. Mont. 1957) ("While Rules 
19 and 21 of the Federal Rules of Civil Procedure authorize the court to 
require joinder of an indispensable party plaintiff in an action, pending 
before it, they do not authorize the court to require the joinder of a party 
in an action where the complaint does not state a claim upon which such 
party can possibly recover, and therefore defendant's motion to require 
the joinder of Seaboard Surety Company as party plaintiff is denied.") 
(Emphasis supplied.) : 


The complaint in this action failed to state a claim on behalf of 
either the District of Columbia or the Federal National Mortgage Associa- 


tion upon which relief could be granted. 


The complaint (J.A. 2-12) and the answer of the District of Co- 
lumbia (J.A. 12) show that any claim of the District of Columbia is 
limited to an interest, if any, that might arise upon dissolution of 
Veterans Cooperative Housing Association. As the complaint does not 
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allege that dissolution has taken place, or even that dissolution is im- 
minent, it fails to state a claim on behalf of the District of Columbia 
upon which relief can be granted. 


The answer of the Federal National Mortgage Association (J.A. 
13) states that the allegations of the complaint involve a defendant or 
defendants other than the Federal National Mortgage Association and 
prays that the complaint be dismissed as to it with costs. As the al- 
legations of the complaint do not pertain to, or involve, the Federal 
National Mortgage Association, the complaint fails to state a claim on 
behalf of the Federal National Mortgage Association and the complaint 
ought to be dismissed as to it. 


Significantly, neither the District of Columbia nor the Federal 
National Mortgage Association opposed appellee's motion. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
judgment of the court below should be affirmed. 


Respectfully submitted, 
PAUL DANIEL 
‘ CARLYLE C. RING, JR. 


Klagsbrunn, Hanes & Irwin, 


710 Ring Building . 
Washington 6, D. C. 


Attorneys for Appellee 
VETERANS COOPERATIVE 
HOUSING ASSOCIATION 


April 3, 1959 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit : 


No. 14,925 





JOSEPH S. GULLO and VIVIAN B. GULLO, 
Appellants, 


Vv. 





VETERANS COOPERATIVE HOUSING ASSOCIATION, ET AL., 


Appellees. 


BRIEF FOR APPELLEE DISTRICT OF COLUMBIA 


COUNTER STATEMENT OF THE CASE 

The appellee District of Columbia adopts so much of appellants' 
Statement of the case as is concerned with the allegations of the com- 
plaint (J. A. 2-12), the motions directed thereto (J.A. 14, 15), the 
disposition of such motions and the order which followed (J. A. 17). 

The appellee District of Columbia submits in addition that the 
only allegations in the complaint pertaining to it were that: 

"Defendant, District of Columbia, a Munici- | : 


pal Corporation, is interested in the subject 
matter of this complaint, as a plaintiff and not 





otherwise; that said District of Columbia has 

been requested by the plaintiffs to cooperate 

with the plaintiffs in this action, but has failed 

to give its consent, and therefore, is not made 
a but is named defendant to this action." 
J.A. 2) 


In its answer to the complaint, the appellee District of 
. Columbia alleged that any interest which it might have in the subject 


matter of the litigation could arise only upon the dissolution of the 


appellee Veterans Cooperative Housing Association (J.A. 12). 


STATUTE INVOLVED 
District of Columbia Code provision: 
Section 29-836, D. C. Code, 1951 (June 19, 1940, 54 Stat. 
489, ch. 397, § 36). | 


RULE OF COURT INVOLVED 
Rule 19 (a), Federal Rules of Civil Procedure. 


SUMMARY OF THE ARGUMENT 
In the absence of any showing that the appellee Veterans Co- 
operative Housing Association had been dissolved or that pursuant to 
the provisions of Section 29-836, D. C. Code, 1951, it is in the pro- 
cess of being dissolved, the appellee District of Columbia was without 
legal interest in the subject matter of the litigation. The trial court, 


therefore, committed no error when it dismissed the complaint as 





failing to state a claim against the appellee District of Columbia upon 
| 


which relief could be granted. 


ARGUMENT 


The circumstances under which the appellee District of 
| 


Columbia was made a party to the action below are set forth in the 


complaint as follows: 


"Defendant, District of Columbia * * * is | 
interested in the subject matter of this complaint, 
as a plaintiff and not otherwise; that said District 
of Columbia has been requested by the plaintiffs | 

' to cooperate with the plaintiffs in this action, but 
has failed to give its consent, and therefore, is i is 

_ not made a plaintiff, but is named defendant to | 
this action." (J.A. 2) 


Rule 19 (a) of the Federal Rules of Civil Procedure provides 


in pertinent part: | 


" * * * When a person who should join as a 
plaintiff refuses to do so, he may be made a 
defendant ‘or, in proper cases, an involuntary 
plainti 


This rule, however, is generally without application unless 
the person sought to be joined is an indispensable party, i.e. one who 
possesses a legal interest in the subject matter of the controversy 
and then only if a final decree cannot be rendered satisfactorily con- 
cluding the controversy without affecting such interest. Thus, in 


Chance v. Buxton (5th Cir.), 170 F. 2d 187, the Court said that the 
| 





test of indispensability is: 


Jhether the absent party's interest in the 
subject matter of the litigation is such that no de- 
cree can be entered [in the case] which will do 
justice between the parties actually before the 
court without injuriously affecting the rights of 
the absent party.” 


See also Coast v. Hunt Oil Co., 195 F. 2d 870, cert. den. 73S. Ct.. 
46, 17 Fed. Rules Serv. $17b.8; Hoffman v. Santly-Joy, 51 F. Supp. 


779; 3 Moore's Fed. Practice (2d Ed.), 1119.06, 19.07, pp. 2147-2149. 


It appears at once, from an examination of the complaint 
(J. A. 2-11) and the answer of the appellee District of Columbia 


{J.A. 12), that this appellee has no such interest in the subject matter 
of the controversy aired by this record as can be affected by the 
affirmance, reversal or modification of the judgments rendered below. 

The Articles of Association of the appellee Veterans Coopera- 
tive: Housing Association provide: 


"The Association may be dissolved under the 
method provided by Title 29, Chapter 8, Section 
29-836 of the Code of Laws of the District of 
Columbia. In the event of dissolution, the assets 
of the Association shall be distributed in the follow- 
ing manner and order: (1) By paying the debts and 
expenses of the Association; (2) by returning to the 
members the book value of membership interest, the 
amount paid on their subscriptions to membership 
and any lawful distribution of interest upon capital 
contributions or loans to the Association, by re- 
turning to members in propontion to their payments 
and their class of membership their savings re- 
turns accumulated during the six years immediately 


prior to dissolution; and any surplus remaini 
thereafter shall be cantribeted as a gift to the 





District of Columbia for the benefit of Veterans 


of World War II, without regard to discrimination 
by reason of class, race, religion, or color." ! 
(J. A. 12) [Emphasis Supplied. ] ! 


Since there is no showing anywhere in this record that the 


appellee Veterans Cooperative Housing Association has been dissolved 
| 
or that, in accordance with the provisions of § 29-836, D. C. Code, 


1951, it is in the process of being dissolved, the appellee District of 
| 
Columbia was manifestly without interest in the subject matter of the 


controversy for purposes of Rule 19 (a) of the Federal Rules of Civil 

Procedure. From all of this it follows that the court below committed 
| 

no error when it dismissed the complaint and entered judgment for the 


appellee District of Columbia. | 


| 
CONCLUSION 
It is respectfully submitted that the judgment of the court below 


should be affirmed as to the appellee District of Columbia. 
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Corporation Counsel, D. 

MILTON D. KORMAN, | 
Principal Assistant ! 
Corporation Counsel, D.' 

HUBERT B. PAIR, 7 
Assistant Corporation 
Counsel, D. C., 
Attorneys for Appellee 
District of Columbia, 
District Building, 
Washington 4, D. C. 








